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| NTRODUCT! ON

On Decenber 5, 1986, M chel e Thonpson gave birth out of wedl ock

t o a daughter, Kaitlen. Approximtely two years |ater, Thonpson prevail ed



inapaternity action brought agai nst M chael Merritt in Livingston County
Circuit Court, and Merritt was ordered to pay child support.

I n Sept enber of 1990, Merritt sued Thonpson i n Genesee County
Circuit Court for defamati on. The acti on was based on statenents al | egedl y
made by Thonpson to heal th care personnel, Child Protective Services (an
agency of the M chi gan Departnent of Soci al Services), and vari ous ot her
officials (collectively, the “authorities”), tothe effect that Merritt had
physi cal ly, sexually and enotionally abused Kaitlen. Thonpson was
interviewed by Barbara McQ el l an, areporter for the Detroit News, in March,
1991. An article by McClellan descri bing the ongoi ng di spute between
Merritt and Thonpson was subsequent|y published inthe March 25, 1991,
edition of that newspaper.

Thonpson filed a petition for relief under chapter 7 of the
Bankrupt cy Code on May 13, 1991. Merritt theninitiated this adversary
proceedi ng by filing aconplaint allegingthat Thonpson was i ndebted to hi m
i n the anount of $250, 000, based on t he sanme st atenents as were t he subj ect
of the state-court |awsuit, as well as coments al | egedl y nmade by Thonpson
to McClellan. The conpl aint sought a determ nation that the debt is
nondi schar geabl e pursuant to 11 U S.C. 8523(a)(6).

| have jurisdictionto hear and determne this action, 28 U. S. C.
81334, whichis acore proceeding. 28 U.S.C. 8157(b)(2)(I). This opinion
contai ns ny findings of fact and concl usi ons of | aw pursuant to F. R Bankr. P.

7052. For the reasons which follow, I holdthat the statenents nade by



Thonpson to McC el | an gave ri se t o a nondi schar geabl e debt i n t he anount of
$1, 050.

DI SCUSS| ON

Section 523(a) excepts fromdi scharge “any debt--(6) for willful
and mal i ci ous i njury by the debtor to another entity.” Merritt borethe
bur den of proving that the debt owed to hi mi s nondi schar geabl e under this
statute. GrogawGane498 U. S. 279, 291 (1991). More fundanental ly, Merritt
al so had to prove that Thonpsonisinfact i ndebtedto him-anissue which

i s determ ned by nonbankruptcy | aw. InreCadwdl, 111 B. R 836, 837 (Bankr. C. D.

Cal . 1990); 4 CollieronBankruptcy,1541. 02[ 1] (15th ed. 1993). | will first

consi der the applicability of 8523(a)(6) tothe facts of this case, and t hen
address the question of liability and damages.

| . Nondi schargeability

A. Legal Standard

An act iswlIful under 8523(a)(6) if it is “doneintentionally.”
InreNbdne,109 B. R 250, 254 (Bankr. E.D. M ch. 1990). SeedsoVulcanCoalsv.Howard,946

F.2d 1226, 1228 (6th Cr. 1991). It ismaliciousif the “actor knows [t hat

the act] i s substantially certaintoresult inharmto another,” andif

there is no “just cause or excuse” for the act. Woolner, 109 B. R. at 254. See

alsoPerkinsv.Scharffe,817 F. 2d 392, 394 (6th G r.), cetdened 484 U.S. 853 (1987);



Wheeler v. Laudani, 783 F. 2d 610, 615 (6th Cir. 1986).1

Before tackling the often probl emati c questi ons concerning
whet her an act was “w || ful and mal i cious,” however, care nust be takento
specify exactly what “act” is to be subject tojudicial scrutiny. Assune,

for exanple, that the nondebtor plaintiff was wounded when the

The di stinction between “w || ful ness” and “malice” is somewhat blurry
because, depending on the context in which the terns are used, their
respective neanings tend to overlap. As noted in a standard | egal
dictionary,

The word [wil |l fully] often denotes an act whichis intentional,
or knowi ng, or voluntary, as distingui shed fromacci dental. But
when used inacrimnal context it generally nmeans an act done
wi th a bad purpose; without justifiable excuse. . . . The word
is al so enployedto characterize athing done wi thout ground for
believingit is|awful or conduct marked by carel ess di sregard
whet her or not one has the right to so act.

Blackd awDictionary( 5t h ed. 1979; citation omtted; alterationin original); did
(defining “nmalice” as “[t]heintentional [i.e., willful] doing of a w ongf ul
act wi thout just cause or excuse, withanintent toinflict aninjury or
under circunstances that thelaww ||l inply anevil intent”). But usingthe
term“willfulness” onlyinits nobst benign sense--i.e., stripped of those
consi derations having to dowith the i nherent evilness of the act--is
consistent withthe Code's legislative history and Sixth Grcuit precedent.
SeeS. Rep. No. 989, 95th Cong. 2d Sess. 79 (1978) (defining w |l ful under
8§523(a) (6) as neaning “deliberate or intentional” ( quotedinWheelerv.Laudani,783
F.2d 610, 615 (6th Cir. 1986))); seealsoPerkinsv.Scharffe 817 F. 2d 392, 393 (6th
Cir.), certdenied, 484 U S. 853 (1987); CadeonevUnitedSates 799 F. 2d 254, 259 (6th
Gr. 1986) (“Afailureto pay over taxesisw llful, for [26 U S. C/] section
6672 purposes, if it isvoluntary, know ng and i ntenti onal even t hough it
is not done with a bad purpose or an evil notive . . . .” (citation
omtted)). This approach also gives fuller effect totheterm“nalicious”:
if the adjective “w lIful” was i ntended to convey both i ntenti onal conduct
anda wi cked notive, then 8523(a)(6)'s malicerequirenent would add little
or nothing to the anal ysis. SseAdaiaFedSv.&LoanAssnv.Sdlimino, 115 L. Ed. 2d 96, 107
(1991) (“[We construe statutes, where possi ble, so as to avoi d rendering
superfluous any parts thereof.”).
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def endant/ debtor fired a shot i nto a crowd of peopl e out of boredom wi thout
ai m ng at anyone in particular. The better viewisthat theplaintiff's

injury was wi l I fully inflicted because t he debtor did not “accidental ly”

firethe gun. SeenreHartley100 B. R 477, 479 (WD. M. 1988), re/d, 869 F. 2d 394

(8th Cir.), vacated,874 F. 2d 1254 (8th G r. 1989). But if the of fensive act
i sinstead defined as shootingthe plaintiff, thenthe debt is di scharged
because t hat act was not i ntentional. SeeHatley869 F.2d at 395 (debtor did
not act willfullyinthrowi ngafirecracker into a basenent perneated with
gasol i ne funes as a prank because “it istheinjury tothe creditor which
nmust have been intentional --not the acti on of t he debtor which caused t he
accident”).? As this hypothetical illustrates, the disposition of a
conpl ai nt brought under 8523(a)(6) will often turn on howone characterizes
t he injury-produci ng act.

That characterizati on nust take i nto account the Sixth Grcuit's

’2l't is nowgenerally accepted that 8523(a)(6) does not require a
finding that the debtor specifically intendedto cause the nondebtor's

injury. SeeHartley874 F. 2d 1254 (vacatingthe 8th Grcuit's panel deci sion and
affirmng the district court's judgnent of non-di schargeability); VucanCoas
v.Howard,946 F. 2d 1226, 1229 (6th G r. 1991); Pekins817 F. 2d at 393- 94; Wheeler,
783 F. 2d at 615; InreKemmerer,156 B. R. 806, 808 (Bankr. S.D. I nd. 1993); Inre
Kaperonis156 B. R 736, 739, 24 B.C. D. 845 (Bankr. S.D. N Y. 1993); InreAbdner, 109
B. R 250, 254 (Bankr. E.D. M ch. 1990); InreRce 18 B. R 562, 564 (Bankr. N.D.

Al a. 1982). ButsdnreRobinon987 F. 2d 665, 669 (10th Cir. 1993). But evenif
one accepts the prem se that aspecificintent toinjure nust be proven, it
woul d be nore appropriate to i ncorporate that requirenment i ntothe standard
for malice, rather than fram ng theissueinterns of whether the debtor

acted “wllfully.” Seesupran. 1.



opi nion in Wheder,supra. The Wheel ers sued the debtor Laudani for a

determ nation that a state-court |ibel judgnent they obtained was
nondi schar geabl e under 8523(a)(6). The judgnment was based on a docunent
publ i shed and di stri but ed by Laudani whi ch cont ai ned st at ement s accusi ng t he
Weel ers “of exploiting M. Weeler's public office of Gty Council man for
personal benefit.” 783 F.2d at 611.

Because M. Wieel er was a public official, the Wheel ers hadto
prove in state court that Laudani published the defamatory statenents “with

“actual malice’ . . . [i.e., with] ‘know edge that [t he statenents were]

fal se or wth reckl ess di sregard of whether [they were] false or not.”” Id.

at 615 (quoti ng NewYorkTimesCo.v.Qullivan,376 U. S. 254, 279-80 (1964)). It was

apparently for this reason that the bankruptcy court granted summary
judgnent inthe Wieel ers' favor, onthe theory that the state-court judgnent
“necessarily enconpassed a finding that Laudani acted willfully and
maliciously.” 783 F.2d at 611. The district court affirmed, but the Sixth
Circuit reversed, explaining as follows:

The intentional tort of |ibel neets the requirenents
of 8523(a)(6) for non-dischargeability when the
debt or/ aut hor knows t he publ i shed st at ements were
fal se. InreKader,611 F.2d 308, 310, 311 (9th Cir.
1979). Mere reckless disregard for the truth or
fal sity of the statenent, which can support ali bel
verdict, isnot awllful and maliciousinjury for
pur poses of 8523(a)(6). Id;InrePerarad44 B. R 248 (Bankr.
D. Mass. 1984).

Id.at 615.



The foregoing passage lends itself to two plausible
interpretations. On the one hand, Wheder nay be asserting that “nere
reckl ess disregard” as to the accuracy of a defamatory statenment is

i nconsi stent with a findi ng of willfuness. SeelnreGrim,104 B. R 486, 489 ( Bankr.
S.D. Fla. 1989) (favorably citingWhederand opi ni ng t hat “know edge of
falsity . . . constitutes willful conduct”). On the other hand, Whedermay
sinply stand for the proposition that such disregard is not ndice SsnreGoidd,

150 B.R 885, 888 (Bankr. S.D. N. Y. 1993) (citingWhederin support of the

assertion that “[malice
. isestablishedif the [debtor] knew[the defamatory statenment] was

fal se when made”).
Unfortunately, reference tothe two cases cited by Whedeain the
quot ed excer pt provi des noinsights regardi ngthis anbi guity because they

contradi ct one anot her. CompareKedea,611 F. 2d at 310-11 (“*[Wi ll ful ness’

denot es t hat t he speaker knewhi s statenents were fal se.”) withPeara4d4 B. R
at 251 (“Malice . . . neans that the author knewt he statenments made were
false.”). For the reasons which follow, however, | believe that Whedehel d

t hat reckl ess disregard of thetruthisrelevant only tothe malice inquiry.
Implicit inthe propositionthat reckless disregardfor thetruth

evinces non-w | | ful conduct isthe premsethat the allegedly “willful and



mal i ci ous” act is the publication of afasedef amatory statenent.2 And as wil |
be expl ai ned bel ow, | do not believethat the Sixth Crcuit woul d endorse
such a view.

I n cases i nvol ving i bel or slander, the act whichresultsin
injuryis, by definition, the publication of a defamatory statenent. Seeeg,

Roudhv.Enouirer & NensofBatleCresk 440 M ch. 238, 251, 487 N W 2d 205 (1992), ocatomned 122

L. Ed. 2d 774 (1993) (“Rouchll”) (“Acommunicationis defamatory if it tends so

to harmthe reputati on of another as tolower himinthe esti mati on of the

community or to deter third persons fromassoci ating or dealingwith him?”

(citation omtted)); Locricchiov.EveningNensAssn438 M ch. 84, 115, 476 N W2d 112

(1991), cet.denied,117 L. Ed. 2d 495 (1992) (“[A] defamat ory conmuni cation [i s]

1"

one which. . . “harnis a person's] reputation. (citationomtted)). And
just as a gunshot victim s chances of survival are not dependent on whet her
he was the assailant's intended target, a statenent's potential for damagi ng
a person's reputationis not necessarily afunctionof its veracity. For

exanpl e, thereis noreasonto assune that apolitician's career will be

| ess damaged by a newspaper articl e describing hi mas an al coholicif the

assertionwere accuratethanif it were totally unfounded. CiWisonv.SrippsHowerd

BroadcadingCo,642 F. 2d 371, 376 (6th O r.), catdsrisedd54 U. S. 1130 (1981) (“In

SAfter all, there was no doubt i nWhedert hat Laudani intentionally,
i.e., willfully, distributedthe defamatory docunent. WIIful ness was an
issueinthat caseonly if the of fensive act is defined as the distribution
of a docunment containing false defamatory statenents.
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i bel and sl ander cases generally, thereis no particul ar causal connecti on
bet ween t he proved fact (the maki ng of a derogatory statenment) and t he
presunmed fact (thefalsity of the statenent). Thereis no particul ar reason
to presunme falsity.”).

Thi s basic principleisrecognized by thelawon sl ander and
i bel. That the defamatory st atenment happensto betruew || generally

render the publication not actionable, but it does not render it any | ess
defamatory--i.e., injurious. Seeg,50 Am Jur. 2d LibdandSander 8173. Assinpl e

hypot hetical will denonstrate why fal sity of the published statenent shoul d
not be incorporated into the definition of the injurious act in cases
brought under 8523(a)(6).

Assune D, a white person working for asnmall conpany whose owner
has a wel |l -known policy of firing any enpl oyee whom he di scovers is
unfai thful to his or her spouse, |earns that P, whois black, is aleading
candidateto fill avacancy inthe office where Dworks. Dis aracist and,
not knowi ng or caring whether it is true, decides to “infornf the owner that
Pis an adulterer as a means of insuring that Pis not hired. The ploy
wor ks, but P discovers what Ddid and sues hi mfor defamati on. The court
finds that the defamatory statenent is false, and that D s acti on was
noti vat ed sol el y out of raci al aninus. Judgnent is renderedin favor of P,
and D files for bankruptcy. P pronptly files a conplaint for a
determ nation that the debt owed to himis nondi schargeabl e under

§523(a) (6).



| f the standard to be appliedto the foregoing facts is whether
Dacted willfully in publishingafassdefamat ory st atenent about P, then P
woul d al nost surely | ose hi s nondi schargeability action. After all, Ddid
not know (or care) whether Pwas infact an adulterer: D s only concern was
that P not get thejob offer fromD s boss. And since Dwas nerely reckl ess
about thetruth or falsity of the statenent, the court's concl usi on under
t hi s standard woul d have to be that t he debt i n question did not arise from
w Il ful msconduct on D's part, and is therefore di schargeable.

The poi nt t hat must be enphasi zed about such an outcone i s t hat
by m scharacterizing theinjurious act, the court reaches aresult that is
anal ytically wong. Just as the act of firing al oaded weapon into a crowd
of peopl e cannot properly be descri bed as anything but willful, thereis no
sound basi s for concluding that D s conduct was sonehowless thanw | |ful.*
Yet that i s exactly the conclusionacourt wouldreachif it wereto define
the injurious act as the publication of a false defamatory statenent.

| amtherefore confident the Sixth Grcuit woul d agree that under
the wi || ful ness el enent of 8523(a)(6), theinquiry is whether the debtor
intentionally published a defamatory statenent, rather than a fal se

def amat ory statenent. And since the debtor's know edge t hat a def anatory

‘“As Whedei t sel f noted, defamati on is anintentionalt ort. See783 F. 2d at 615.
It thereforeis anomal ous torulethat the act taken by Dwas not wi || ful
(i.e., that it was unintentional). Thisincongruityis avoidedif the court
definestheinjurious act inaway that is bothintuitive and consi stent
with the definition of a defamatory statenent.
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statenment was true or false neither proves nor disproves that it was
intentionally published, it is unlikely that Whedermeant t o suggest t hat

reckl ess disregard for the truth is inconsistent with a finding of

“Wi Il ful ness,” particularly sincethe court definedthat termw t hout
i ncorporating malice as a requi rement. Seesupran. 1. Rather, when Wheder

i ndi cated that “reckl ess disregard for thetruth or falsity of the statenent

.isnot awillful and maliciousinjury,” 783 F.2d at 615, it presunably

meant only that under such circunstances the debtor has not acted malic

That being the case, it would seemthat Whederst ands for the
proposition that a debtor does not act maliciously under 8523(a)(6) unl ess

he know ngly published a fal se defamatory statenent. SeelnreDurrance84 B. R.

238, 239, 17 B.C.D. 684 (Bankr. M D. Fla. 1988) (citingWede as supporting

the assertion that defamati on danages may be nondi schar geabl e under

8§523(a)(6) “as long as the Debtor knew the published statenments were

fal se”). Indeed, Thonmpson specifically argued t hat Whedershoul d be so

construed. SeeDefendant's Post Trial Brief at pp. 30, 36, 40-41. For a

nunber of reasons, however, | reject this interpretation.
In the foregoi ng hypot hetical, such a rul e woul d conpel the
conclusionthat D s action was not nalicious, since Ddid not knowthat the

def amatory statenment was untrue. | see no justification for that

concl usion. As nmentionedsuprap. 3, one requirenent for afindingof malice

11



isthat the actor knewthat harmwas “substantially certain” toresult from
his act. D would be hard-pressed to argue that that elenment is not
sati sfied under the posited facts.

Simlarly, I donot thinkthat any court coul d properly concl ude
t hat t here was “j ust cause or excuse” for D s action, the second prong of
the malice test. Because D s “cause”--to exclude bl acks fromhi s pl ace of
enpl oynent - - was anyt hi ng but “just,” the only pl ausi bl e basi s for such a
concl usi on woul d be that D s actionis excused by the fact that he di d not
know his statenent was fal se.

But even this reasoning makes littl e sense because reckl ess
disregard for thetruth actually tends tonegatet he contention that a debtor's

publication of a defamatory statenent was excusabl e, and hence not

mal i ci ous. Cf50 Am Jur. 2d LibelandSander 8184 (“The el ement of | egal naliceis

found i n the negligence andrecklessnessof t he def endant's acts.” (enphasis
added)). By setting up what anounts to anirrebuttabl e presunptionthat a
debtor who didnot lie (i.e., know ngly publish afal se statenent) has not
acted maliciously, the rul e whi chWhederar guabl y enbraced woul d permi t

debt or s who have engaged i n t he nost egr egi ous ki nds of m sconduct to avoid
debts that are clearly within the scope of 8523(a)(6).
I n short, requiring afindingthat the debtor knewhi s def anat ory

statenents were falseinorder todenonstratenmaliceis illogical and can

lead to patently unjust results. Whede di d not explicitly inpose such a

12



requi renment, and a cl oser | ook at that case suggests a nore reasonabl e
interpretation of the court's hol ding.

| n Whedler,t he only i ssue was whet her a state-court findi ng of
reckl ess disregard for thetruth entitledthe Weel ers to sunmary j udgnent. >
The Wheel ers apparently did not rely on any ot her evi dence to support their
moti on. Thus the court was not presented with the questi on of whet her
reckl ess di sregard, al ongwith ot her indiciaof the debtor's nal evol ence,
coul d support a finding of malice.

Whedercan t her ef ore appropri ately be construed as standi ng for the
propositionthat a show ng by the plaintiff that the def endant was reckl ess
withregardto the accuracy of a defamatory statenent that he publishedis,
withoutmore, | nsuf fi ci ent to denonstrate that the def endant acted mal i ci ously:
The deci sion | eaves open the possibility that other evidence tendingto
di sprove t he defendant' s cl ai med (or assuned) good i ntenti ons may sati sfy

8§523(a)(6)'s malice standard.®

5Si nce the record was uncl ear as t o whet her the state-court verdi ct
i ncluded a findi ng that Laudani knewt he def amat ory st at enents were fal se,
the Sixth Circuit in effect assunmed that, for purposes of determ ning
whet her summary j udgnent was properly granted, the verdi ct established only
t hat Laudani was reckl ess as to the accuracy of the statenents. SeEWede,783
F.2d at 615-16.

®The probative wei ght of Laudani's reckl essness goes nore to the
guestion of his notives than to whet her he was aware of the |i kel i hood of
harmresulting fromdistribution of the defanmatory docunent. | therefore

presune that the concern i n Whederwas whet her the state-court verdict
establ i shed t hat Laudani acted wi t hout “j ust cause or excuse,” the ot her
prong of the two-part nalice test.

13



So interpretingWedea | eads to far nore sensibleresults thanthe

alternativeinterpretation. Intheracist-debtor scenario, for exanple, the

fact that Dreckl essly di sregardedthe truth or falsity of the defanmatory

st at ement s, inconjunctionwith ot her evi dence that D's action was racially

not i vat ed, woul d support a finding of malice w thout runni ng af oul of Wheder,
as | interpret that case.

What nust al so be enphasi zed i s t hat Whederthel d onl y t hat reckl ess
di sregard for the truth isinafidett o support a findingof malice: it didnot

state that reckl essness i snecessaryt o such a findi ng. “Actual malice” (of
whi ch reckl ess disregard for the truth is one species),’” while often

essential to a determ nation of liability i n def amati on cases, i s not essenti al

to a determ nati on of nondischargeabilityunder 8523(a)(6). Thus if thereis

sufficient evidencetofindthat the debtor acted purely out of nmalice--in
t he 8523(a)(6) sense of that term-then a conclusionthat the actionis
wi thin the scope of 8523(a)(6) is appropriate, even in the absence of

“actual malice.”8

’As indicated earlier, “actual malice” exists if the defamatory
st at enent was published with “knowl edge that it was fal se or with reckl ess

di sregard of whether it was false or not.” NewYorkTimesCo.v.Sllivan,376 U. S. 254,
279-80 (1964).

8Thi s assunes that the debtor acted willfully in publishing the
def amat ory statenent. That will not be an i ssue in nost defamati on cases,
as def endant s general l y do not argue t hat the def amat ory st at enent was
publ i shed i nadvertently.
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Toillustrate why it i s unsound to require actual malice for
pur poses of 8523(a)(6), one need only change the facts of the raci st-debtor
hypot heti cal such that Dreasonably (but i ncorrectly) believedthat P was
commtting adultery. It would be folly to suggest that, because P cannot
prove “actual nmalice” (since Dwas not reckl ess), the court is precluded
frommaki ng a fi ndi ng of mali ce under 8523(a) (6) based on ot her evi dence

that D's notive was wrongful.
Accordingly, Merritt did not need to prove that Thonpsonknew he

hadn't nol ested Kaitl en, or reckl essly di sregarded that fact, when she made

t he defamat ory statenents at i ssue herein order to establish malice on
Thonpson's part. Pursuant to Wheder,however, proof that she nade t he

statements with reckl ess di sregard as to whet her they were true or fal se,
wi t hout nmore, does not prove nalice.
B. Application to Facts

It i s undisputedthat Thonpsonw [ Ifully, i.e., intentionally,
publ i shed statenents accusing Merritt of abusing Kaitlen, and | so find.
| al so find that Thonpson knewthat the statenments were substantially
certainto harmMerritt. The | ast consi deration under 8523(a)(6), and the
only one whi ch Thonpson seriously contested, i s whether there was just cause
or excuse for nmaki ng the statenents. In addressingthis question, | anal yze
the statenents to the authorities separately fromthose made to M el | an.

i. Statenents to Authorities

On t hree separ at e occasi ons--CQctober 1, 1989, February 18, 1990,
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and April 29, 1990- - Thonpson advi sed a nurse at t he McPher son- McAul ey W gent
Care nedical facility that she suspected Merritt had abused Kaitlen. On
several occasi ons bet ween Cct ober, 1989, and May, 1990, Thonpson reported
to Stacey A Lytle, aninvestigator at Protective Services, that Merritt had
sexual | y abused Kai tl en. Thonpson al so sent aletter to Lytle's supervi sor,
Gordon J. Dobis, inwhich she detail ed her suspicions regarding Merritt.
Exhi bit L-1.

On February 15, 1990, and on several occasions thereafter,
Thonpson i ndicated to health care professionals at the University of
M chi gan Center for the Child and Fam |y that she believed Merritt was
physi cal Iy, includi ng sexual |y, abusi ng Kai tl en. The professional s to whom
Thonpson spoke i ncl uded M ssi Nadeau, a psychol ogi st intern, and Dr. Neil
Kalter, a clinical psychol ogist.

In May and June of 1990, Thonpson told Judith Ashin, a
psychol ogi st/ soci al worker/famly counsellor affiliated w th Huron Val |l ey
Consul tation Center in Ann Arbor, M chigan, that she believed Merritt was
abusing Kaitlen. In her conversations with Ashin, as well as i n maki ng t he
ot her reports cited above, Thonpson provi ded specific information supporting
this belief.

The record al so shows t hat Thonpson conpl ai ned to t he M chi gan
State Police, the office of the Friend of the Court, and vari ous ot her
public officials, to the effect that Merritt nay have abused Kaitl en.

The characteristic which is common to the persons Thonpson
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cont act ed on t he occasi ons descri bed above i s that each had a |l egi ti mat e and
sel f-evi dent need to know about suspected chil d abuse. Such abuse can of
cour se have devast ati ng physi cal and enoti onal effects, and consultati on
wi t h appropriate nmedi cal and behavi oral specialistsis essential for the
child swell-being. It isalsoinportant that child abuse bereportedto
| aw enf orcement personnel and, inthis case, the Friend of the Court, as
their i nvol venent i s necessary to ensure that the perpetrator i s brought to
justice and that the abuse does not continue. Thus if Thonpson truly
suspected that Merritt was abusing Kaitlen, then she had just cause or
excuse for contacting these authorities.

There is a good deal of indirect evidence to suggest that
Thonpson' s suspi ci ons wer e not genui ne. Al t hough Thonpson testifiedthat
she did not hate Merritt, the parties were regularly | ocking horns. After
Thonpson becane pregnant with Kaitlen, Merritt told her that he woul d not
marry her. He al so asked her to abort the pregnancy and to keep the nmatter
qui et. Thonpson sued Merritt in 1987 to establishthat he was Kaitlen's
father and to obtain an order requiring hi mto pay child support. Merritt
subsequently | eft the state, abandoni ng Thonpson and t he baby. Upon his
returnto M chigan, there cormenced ongoing, bitter litigation over sundry
famly-lawissues, including Merritt's visitationrights, nedi cal i nsurance
for Kaitlen, and the appropriate |evel of child support.

Based on the parties' history of confrontation and their

testi nony t aken as a whol e, | amconvi nced t hat t here was a strong nut ual
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ant agoni smbet ween Merritt and Thonpson t hat predated t he charges of child
abuse. Thonpson therefore had a notive for intentionally making fal se
accusati ons against Merritt.

The ci rcunst ances surroundi ng Thonpson's first report of child
abuse suggests that she was indeed tryingto frame Merritt. Accordingto
Thonpson' s testi nony, she brought Kaitlento McPherson- MAul ey Urgent Care
on October 1, 1989, because there were “fingermark” bruisesinthe area
i mredi ately surrounding the child' s anus. SeealsoExhi bit L-1, p. 2. However,
no nedi cal wi tness reported seei ng--or even hearing about - - brui ses of that
type, and the detail ed nedi cal record of the visit nakes no nenti on of such
brui ses.® Instead, the nurse and doctors who exam ned Kaitlen found
numer ous contusi ons on Kaitlen's | egs, buttocks and | ower back t hat t hey
determned to be several days ol d. Seeeg.Exhibit M p. 2; Exhibit 16, p. 2.
Contrary to Thonpson's assertion, then, | do not thinkthat Kaitlen had any

brui ses in the anal area when this visit was nmade.

The foregoing facts admt of at | east two pl ausi bl e expl anat i ons.

Cct ober 1, 1989, was a Sunday, and Kai tl en had j ust returned froma weekend

°l'n attenpting to explainthis absence inthe nedical record, Thonpson
argued that the Urgent Care nurse testifiedthat Kaitlen' s anus was not

exam ned. SeeDefendant's Post Trial Brief at p. 11 n.2. But thisis
incorrect. The nurse actually testifiedthat, while she did not recall
whet her she personal | y conduct ed such an exam she was certainthat the
physi ci an on duty woul d have done so i f i ndeed Thonpson had voi ced concern
about these bruises. Soit appears that if no exam nation of the anal area
was performed during the Ugent Carevisit, it was only because Thonpson
made no nention of the nysterious “fingermarks.”
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visit with Merritt. Thus it may be t hat Thonpson ti med t he Urgent Care
visit sothat it would | ook Iike the bruises describedinthe nedical record
had been inflicted by Merritt.'® Because the age of the bruises was
docunent ed, however, they could not belinkedto Merritt, and Thonpson's
scheme was foil ed. She thenresortedto plan B, which was to concoct a
story after the fact about “fingermark” bruises that never existed.
Abenigninterpretation of the same facts is that Thonpson eit her
di d not notice the bruises on Kaitlen's |ower back and buttocks until the
day of the Urgent Care visit, ! or that she di d knowabout themdays pri or
tothevisit but had nointention of mani pulatingthe timng of thevisit
toinplicate Merritt. Her subsequent contentionthat the visit was pronpted
by fingermark brui ses around Kaitlen's anus may si nply refl ect confusi on on
Thonpson's part as to when these bruises first appeared.!?

| ndi rect support for the nore sinister interpretation of these

1That is the theory advanced by Merritt inaletter to Lytle dated
Novenber 8, 1989. SseExhibit L-1, doc. 4, p. 3 (“Ms. Thonpson full wel | knew
of anyinjuriesto Katie [Kaitlen] prior tony picking her up on Friday and
when | or ny wife failedto note sane to her, sei zed upon this as any [ sic]
opportunity to ‘docunent’ abuse while in nmy custody.”).

LAt trial, Thonpson said that the bruises onthe child' s | egs were

froman acci dent earlier that week. SeealsoExhi bit 25, p. 3 (letter from
Thonpson to Lytle dated Oct ober 28, 1989).

2Thonpson' s babysitter al so clai ned that there were fingermark brui ses

near the child' s anus. SeeExhibit HHp. 8:1-10. But the babysitter was
unsure as to when she first noticed these bruises, and in any event
descri bed the brui ses as bei ng “[ o] utside the crevice area” of the buttocks.

Id.at p. 12.
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events i s provi ded by Thonpson' s testinony on ot her matters, whi ch suggest ed
t hat she was not being truthful. Inaletter toMerritt dated February 16,
1989 (actually 1990), she stated that she “noticed that after Katie
[ Kai t] en] has a weekend vi sitation at your house, her vagi na/anal areais
redandirritated.” Exhibit CC. At trial, Thonpson cl ai med not to renenber
i f she suspect ed sexual abuse when she wotethis letter. But she conceded
t hat she coul d t hi nk of no ot her explanationfor theirritation. Andthe
recordisrepletew th all egati ons made by Thonpson before t he date of the
letter, tothe effect that Merritt was sexual ly abusi ng Kaitlen. Thus
Thonpson' s prof essed nenory | apse concerni ng her state of mnd at thetine
the letter was wwitten i s suspect.

Thonpson' s second visit to Urgent Care was on Sunday, February
18, 1990, at about 9:30 p.m Thisvisit, likethe first, was nade after
Kai tl en had beenwith Merritt over the same weekend. |n expl aining her
decisionto have Kaitl en subjected to a nedi cal exam nationsolateinthe
day, Thonpsoncitedaletter witten by Merritt inresponsetotheletter
Thonmpson wrote on February 16, 1990. Merritt advi sed Thonpsoninthis
letter that as his wife was getting Kaitlen ready for bed “she noti ced (upon
speci fic exam nation) aredness inthe vagi na area and specul ated t hat she
m ght have had sone type of infection.” Exhibit C

The problemwi th this explanationis that, although Thonpson
stubbornly refused at trial torecognizeit, Merritt's letter clearly

referredtoevents occurringduringavisit wwth Kaitlen that took pl ace on
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t he weekend of January 19, 1990, a nonth before the second Urgent Care
visit. SeeExhibit C. No parent with comon sense woul d drag a t hree-year
ol d out of the house lateinthe evening for anedical evaluationsinplyto
“follow up” on secondhand i nformation which is neither current nor
i mplicates a problemrequiringinmed ate attenti on. Thus whatever the
reason for thetimng of the secondvisit to U gent Care, | do not believe
it was the one proffered by Thonpson.

| f therecord containedonly the matters di scussed thus far, |
woul d be inclined to hold that Merritt proved Thonpson was trying to
fabricate a case agai nst him But there are a nunber of consi derations
whi ch | ead ne to concl ude that Merritt has not nmet his burden of proof with
regardto the sincerity of Thonpson's suspicionthat Merritt was abusi ng
t heir daughter.

For i nstance, while Merritt was not prosecuted and Protective
Servi ces coul d not substanti ate Thonpson's cl ai mt hat Kai tl en had been
sexual | y abused, none of the authorities w th whomThonpson consul t ed ever
advi sed her that Kaitlen was not bei ng abused. To the contrary, Ashin
testifiedthat Thonpson was warranted i n suspecti ng sexual abuse, and t hat
she had so advi sed Thonpson. Wthregardtotheinvestigationresults,
Thonpson was tol d only that the evi dence of sexual abuse was “i nconcl usi ve,”

and t hat she shoul d remai n vigilant for other signs that Kaitlen was bei ng
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m streated. 3

One such sign was reportedto Thonpson by a wor ker at a day care
center on February 5, 1990, the day after Kaitl en had beenvisitingwth
Merritt. According to the worker, Kaitlen had an unusual and pai nf ul
di arrhea duri ng which a “thick whitish senen |ike substance [ cane] out of
her rectum” Exhibit 3, pp. 2 and 25; Exhibit L-1, doc. 1, p. 2.1 Also,
Kaitl en's babysitter told Thonpson that Kaitlen had saidthat Merritt had
taught her to masturbate. Exhibit HH, pp. 6-7.

Anot her si gn of sexual abuse surfaced during one of Kaitlen's
t her apy sessi ons wi th Nadeau. On August 29, 1990, Kaitlen tol d Nadeau t hat
Merritt “pull ed at her dress and her panti es showed and that [ Merritt] had
hurt her.” Exhibit AA. Ashin's testinony alsoinpliedthat Kaitlen nade
accusati ons agai nst Merritt on several occasions, and Lytl e expressed
“concern[] that Kaitlen m ght be maki ng statenments [ conpl ai ni ng about

Merritt] to her nother.” Exhibit M Thus Thonpson had reason to be

3Nadeau testified that on May 10, 1990, she i ndi cated t o Thonpson t hat
Kaitlen “didn't | ook |i ke an abused child.” But if this conmment was
i nt ended t o get t he nessage across to Thonpson t hat t here was no basi s for
suspecting child abuse, then |I think it was far too tepid.

¥ f the secretiondidinfact contain senmen, then Thonpson woul d have
had definitive evi dence of sexual abuse, and she may al so have been able to
have t he perpetrator identifiedthrough DNAtesting. |nexplicably, however,
when t he car egi ver asked Thonpson whet her “she shoul d save a sanpl e” of the
secretion, Thonpsontold her that it “was not necessary.” Exhibit 3, p. 25.

Ashin testified that Kaitlen's accusati ons were made only in her
not her' s presence, and were retracted when Thonmpson was not present.
Because Ashi n attached equal wei ght to the accusations and the retracti ons,
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concerned about sexual abuse. 't

Mor eover, whil e sexual abuse was never confirned, there was a
strong basi s for concluding that Kaitlen had i ndeed been physi cal | y abused.
I n the investigation conducted by Protective Services follow ng Kaitlen's
first visit toUgent Care, Lytlereportedthat “thereis credibl e evidence
t 0 suggest that sone abuse likely occurredto Kaitlen. . . . Both doctors

stated that the brui ses were unlikely to be accidental.” Exhibit M p. 5.
Sedo Exhi bit B (correspondence fromLytleto Merritt informngthelatter

that “[t] he case was substantiated as a case of abuse”). And Ashin
testifiedthat Kaitlen's synptons were consi stent wwth a child who m ght

have been abused.

t he net probative effect of theincrimnatingstatenents was essentially
zero from Ashin's standpoint.

Lytl e t hought that Kaitlen m ght sinply be sayi ng what “she feel s her
not her wants to hear.” Exhibit M But several of the experts in psychol ogy
testifiedthat they did not believe Thonpson coached Kaitlen to say bad
t hi ngs about her father, nor is there persuasive evi dence t hat such was t he
case. And whil e Thonpson may have been subconsci ousl y i nfl uenci ng t he ki nd
of feedback she got fromKaitlen, it is entirely understandabl e that
Thonpson's “consci ous” woul d t ake Kaitlen's remarks very seriously. Ashin
acknow edged this very point, testifyingtothe effect that Thonpson was
reasonabl e i n suspecting Merritt based on Kaitlen's statenents, evenif the
child was sinply trying to pl ease her nother by projecting evil onto
Merritt.

®Merritt hinsel f apparently shared Thonpson's concern. Inaletter
dat ed February 17, 1989 (actual ly 1990), Merritt told Thonpson t hat during
avisit over the weekend of January 19, 1990, Kaitl en had conplainedto
Merritt's wife of paininher pubic area. Merritt inpliedinthisletter
that Kaitlen had attributed the painto sexual abuse commtted by Thonpson' s
ex- husband. Exhibit C
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Nor woul d it be whol |y unreasonabl e f or Thonpson t o suspect t hat
it was Merritt who was physically abusing Kaitlen. Even though Protective
Services explicitly concludedinitsinvestigationthat theidentity of the
per petrator coul d not be determ ned, Exhi bits Mand B, and t he br ui ses not ed
duringthefirst visit toUgent Careweretoooldto be attributableto her
weekend visit with Merritt, Kaitlendidtell Lytle duringthe course of the
investigationthat Merritt “is a bad person” and that Merritt hurt her and
hit her. Exhibit M p. 3. Accordingto her babysitter, Kaitlen would often
“fight tooth and nail and we woul d have to force her to go” to Merritt when
he came to get her. Exhibit HH p. 9.

Thus t her e wer e obj ective grounds for suspecting that Merritt was

abusing Kaitlen.1” | amal so i npressed by the fact that the behavi oral

71 am consi dering the objective evidence only for purposes of
det er m ni ng whet her Thonpson sincerely believedinthe substance of her
al | egations. CflnreBraen900 F. 2d 621, 628 (3d Cir. 1990), cert.denied,498 U. S.
1066 (1991) (“If the known facts fall so short of probable cause [for filing
acrimnal conplaint] that a person of conmon prudence woul d recogni zeits
absence, one may i nfer that the def endant recogni zed i ts absence and [ act ed]
with anulterior notive.”); InrePremo,116 B. R. 515, 533 (Bankr. E. D. M ch.
1990) (Aparty's contentionthat he di d not have personal know edge of a
particul ar fact can “sinply [be] discredit[ed]” if the objective evi dence
denonstrates that it is “too inplausible.”).

| reject Merritt's argunent that there can be no just cause or excuse
for Thonmpson contacting the authorities unless her suspicions were
reasonable. After all, it iswdely acceptedthat “willful” conduct under
8523(a) (6) does not include injury-produci ng acti ons whi ch are negli gent

rather thanintentional. Seeg.,lnrePosta,866 F. 2d 364, 367 (10th Cir. 1989);
InreScarlata, 127 B. R. 1004, 1013 (N.D. Il1. 1991), affd979 F. 2d 521 (7th Cir.

1992) (collecting cases). And if negligent actionsare not sufficiently
bl amewort hy for purposes of 8523(a)(6), thenl see no reason why t he sane

result shoul d not obtainw th respect to negligent decisonmekingt hat | eads to
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speci al i sts, one of whomwas Merritt's own wi tness, general |l y conceded t hat
Thonpson was sincere in her belief that Merritt may have been abusi ng
Kai t | en.

For exanpl e, Dr. Kalter, who was cal |l ed as a witness by Merritt,
testifiedthat Thonpson's al |l egati ons were not designed “to get” Merritt,
but were nade because she believed they were true. Simlarly, Nadeau
testifiedthat she believed Thonpson was si ncere and genui nel y worri ed about
the welfare of Kaitlen.

Ashi n reached t he sane concl usi on as Nadeau and Dr. Kalter. She
testifiedthat Thonpson was experi encing trenmendous conflict over her
suspi ci on about Merritt's behavior while at the sanetinme allow ngthechild
tocontinuevisitationwith him Ashinwas sure that Thonpson was si ncere
and concer ned about Kaitlen. She did not believe that Thonpson was f ei gni ng
suspi ci ons about abuse just to hurt Merritt.

Finally, | notethat Lytl e descri bed Thonpson as “appear[ing] to

have a great deal of concern for the safety and wel | - bei ng of her daughter.”

the (intentional) comm ssionof theinjurious act. It makes littl e sense,
for exanple, todrawa noral distinction between a surgeon who negligently
perforns a medi cal operation and a surgeon who perforns the operation
conpetently but who was negligent in determ ningthat the operation was
necessary. | therefore subscribetothe viewthat 8523(a)(6)'s malice
requi rement is targeted at evil behavior, not faulty cognitive abilities.
SeBraen,900 F. 2d at 626- 28. ButselnreJohnson, 109 B. R 885, 893 (Bankr. N D. I nd.
1989).

I n any event, the contentionthat a debtor's good-faith belief nust
be reasonabl e woul d not advance Merritt's position, because | do not think
t hat Thonpson's suspicions were unjustified.
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Exhibit M p. 5. Areport made by Lytl e refl ects her personal belief in
Thonpson's sincerity: “This worker has no doubt that Ms. Thonpson i s
concer ned for her daughter's wel | -bei ng and feel s she i s doi ng what i s best
for her. . . . This worker i s not suggesti ng that Ms. Thonpson has made
this situation up and feel s that she i s genui nely concerned t hat sonet hi ng
may have happened to [Kaitlen] at M. Merritt's hone.” Id.

For the reasons di scussed earlier, Thonpson was not a very
credi bl e witness. Consistent withthe prevailing view, however, | believe
t hat she was trut hful when shetestifiedtothe effect that her reportsto
t he authorities were notivated by genui ne concernthat Merritt was abusi ng
Kai t | en.

G ven the pre-existing ani nosity between the parties, it is
i kel y that Thonpson t ook a certain anmount of pleasureinmaking Merritt's
life mserable. But purity of purposeis not arequisite for avoidinga

det er mi nati on of nondi schargeabi |l ity under 8523(a)(6): pursuant tothe
deci sions of the Sixth Circuit inPeknsand Whedert he i nquiry i s whet her t he

debt or had a good reason for conm tting theinjurious act, not whet her she
had a bad reason.

Definingthemaliceinquiry inpositiveterns al so makes sense
as amatter of policy. Assunme, for exanple, that A and B are next-door
nei ghbors who have bitterly feuded for nont hs over the | ocati on of a fence
dividing their properties. Adiscovers one day t hat soneone has shot out
t he wi ndows of his car, and there is hard evi dence suggesting that Bwas t he
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cul prit. Under such circunstances, civilized persons woul d agree that A
shouldinitiate crimnal and/or civil proceedings against B. But if a
debtor's acti on nust be devoid of any taint of ill will or spitein order
to be “justified” for purposes of 8523(a)(6), then any such response on A's
part woul d | i kel y be deemed nmal i ci ous and coul d result i n nondi schar geabl e
liability. This elevated standardis unrealistic--people are not often
not i vat ed by purel y nobl e i ntenti ons--and di scourages behavi or that society
shoul d whol eheartedly endorse.

O course, acourt may i nfer fromt he exi stence of a bad notive
t hat t here was no good reason for the debtor's action. But as the foregoing
hypot heti cal suggests, that inferenceis not al ways appropriate. Andin
t his case | think Thonpson acted for both a good reason (to protect Kaitlen
and/ or bring the perpetrator tojustice) and a bad reason (to cause Merritt
grief).

Ref erence to enmpl oynent di scrimnation cases is helpful in
det erm ni ng how a court shoul d anal yze situati ons where, as here, the
evi dence suggests that t he def endant had “m xed notives” for takingthe
chal | enged action. | nPriceWaterhousev.Hopkins490 U. S. 228, 242 (1989), the Court
statedinaplurality opinionthat “an enpl oyer shall not be Iiabl e [under

Title VIl of the Civil R ghts Act of 1964, 42 U. S. C. 82000eeasq] if it can

prove that, evenif it had not taken gender into account [in nmaking an
enpl oynent decision], it woul d have cone to t he sanme deci si on regardi ng a
particul ar person.” If | utilizethis approach, thecritical questionis
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whet her Thonpson woul d still have nade t he reports of chil d abuse had she
not had a grudge against Merritt.

Anot her approach is to consi der whet her the i njurious action
woul d have been takenif the |l egitimate reason had not been a factor. This
al ternative approach exam nes t he significance of the debtor's positive
notivation, rather than his negative notivation, and therefore better serves
the court's task of determ ning whet her there was any justificationfor the
of fensive act. Under this analysis, the pertinent question is whether
Thonpson woul d have reported Merritt if she did not believeinthetruth of
her accusati ons.

| need not choose bet ween t hese al ternatives, however, because
Thonpson passes nuster under either standard: The evidence leads neto
concl ude t hat Thonmpson woul d not have contacted the authorities unl ess she
honestly thought that Merritt had abused Kai tl en, and t hat she woul d have
done so even if the parti es had been on good terns. Since she had just
cause or excuse for defam ng Merritt, | hold that Thonpson di d not act
“mal i ciously” inreporting her suspicions of childabusetothe authorities.

This conclusionis contrary tothe one reached i ninreBryl,156 B. R
5 (Bankr. D. NNH 1993). Inthat case, the debtor had secreted her children
fromher former husband because she bel i eved he was sexual | y abusi ng t hem
The f or mer husband, who had been exoner at ed of charges of abuse, sued the
debtor for a determ nation that the debt owed to hi mfor costs incurredin

| ocating the children was excepted fromdi scharge by 8523(a)(6). The court
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ruled for the plaintiff eventhoughit was of the opi nionthat the debtor
“probabl y bel i eved subj ectively that the sexual abuse danger to her children
exi sted” and that “her primary intent and notivation. . . may wel |l have
been to protect her children.” Idat 7-8.

It is not clear whether thisrulingis prem sedonthe court's
assunption that just cause or excuseisirrelevant tothe question of nmalice
under 8523(a)(6), or if instead the court believedthat afinding of just
cause or excuse cannot properly be made i f t he debt or had m xed noti ves--one
good and t he ot her bad--for commtting the injury-producing act. Sxdat 8
(defining willful and malici ous conduct wi t hout reference to the just-cause-
or-excuse requi renent, but alsonoting “that therewas andis naliceinthe
ordi nary sense of that word on the part of the debtor toward the plaintiff
whi ch woul d i ndi cate that evenif theinjurytotheplaintiff were [only]
a secondary considerationinher thinking. . . , it neverthel ess was an
i ntended and malicious injury”).18

Wth respect tothe rel evance of just cause or excuse, it is well

establishedinthis circuit that such a findi ng negates nalice for purposes

of 8523(a)(6). Seesuprap. 3. Moreover, thisruleisonlylogical. Itis

8The result inBrylmay al so be attri butable at | east in part tothe
court's belief that the debtor's suspi ci ons about her former husband were

unreasonabl e. Seel56 B.R at 7 (referringto “the vari ous hearings and
trials and objective events that occurred beforehand [i.e., beforethe
debt or absconded with the chil dren] that shoul d have | ed [the debtor] to
guesti oni ng” her suspicion). But 8523(a)(6) does not apply to negligent

conduct, seypran. 17, nor wer e Thonpson' s doubts about Merritt unreasonabl e.
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obvi ous, for exanple, that an indivi dual who breaks i nt o anot her person's

hunting | odge to avoid freezing to death is not actuated by malice. Seealso
InreRoutson,24 B. C. D. 1345, 1356 n. 11 (Bankr. D. M nn. 1993). By definition,
an act commtted out of maliceis “wongful.” BlacksLawDictionary( 5t h ed. 1979).

Agai n by definition, an act whichis wongful is “unjust.” Id Thus the

notion that an act can be bothjustified (i.e., notivated by just cause or

excuse) and malicious is untenable.
As for the other rational e that may underli e the deci sion inBryl,

| believe for the reasons expl ai ned earlier that a debtor's conduct need not
be saintly inorder tobejustified: if the debtor had a validreason for
taking the action in question, a finding of malice is generally
i nappropriate. Thus | disagree withBrylto the extent that it neant to
endorse either of the propositions discussed.

ii. Statenments to MClellan

Inearly 1991, the Detroit News ran astory witten by Mcd el | an
tothe effect that nen are often fal sel y accused of sexual |y abusing their
children. After that story was published, McC ellan received acall from
an uni denti fi ed man who suggest ed t hat she call Thonpson t o get “anot her
poi nt of view ” Exhibit 31 (MO ellan deposition, pp. 5:9-11; 15:13-17;
24:8-25:6). MCellan then contacted Thonpson. After obtaining her

attorney's consent, Thonpson agreed to be intervi ewed.

Inanarticle publishedinthe March 25, 1991, editi on of the
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Detroit News, McClellan summari zed her conversation with Thonpson as
fol | ows:

After one visit in October 1989, Thonpson sai d her

daughter told her Merritt had hurt her. \Wiile

undressing the child for her bath, Thonpson noti ced

bruises that | ed her to suspect sexual abuse.
Exhi bit 2. Thonpson hersel f conceded that “t he obvious i nplication” of the
foregoi ng passage was that Merritt sexual | y abused Kaitlen. Defendant's
Post-Trial Brief at p. 19.

As di scussed above, Thompson had a deep-seated hatred for
Merritt. G venthe obvious potential for harmto Merritt that coul d result
fromthe i ntervi ewand t he foreseeabl e newspaper articl e based uponit, this
ani nosi ty suggests that Thonpson di d not have a valid reason for “going
public with her allegation of sexual abuse.”?®®

That Thonpson sincerely and nonnegligently believed the
al |l egationto betrue does not justify her conduct. The deci sionto expose

sonmeone to w despread public scorn should be excused for purposes of

8§523(a)(6) only if the debtor thought that alegitimte objective could
t hereby be served. Cf.Fughumv.UnitedParcd Svice424 M ch. 89, 106, 378 N. W 2d 472

(1985) (separate opinionby Levin, J.) (“An enployer isnot privilegedto

OF course, anindividual's conduct may i n sonme cases fully justify
feelings of outrage and hostility toward that person. But Thonpson--who
deni ed har bori ng any such senti ments--di d not suggest t hat publi ci zi ng her
al l egati on was designedto serve as aformof retribution. Inany event,
| do not see howretaliation can constitute just cause or excuse for

pur poses of 8523(a)(6). Cf.,InrePokorny,143 B. R. 179, 182 (Bankr. N.D. II1.
1992).
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comuni cate neededyto the world at large . . . the reason for [an enpl oyee' s]

di scharge if it is of acharacter that woul d hol d t he di scharged enpl oyee
up to opprobrium” (enphasis added)). And at | east under the facts of this
case, | believethat therevelationof aperceivedtruthisitself not a
| egiti mate objective.

The articl e quot ed Thonpson as sayi ng that “[s]oneday, ny little
girl isgoingtohave |[to] deal withthis. | want to hel p her | ook at it
and get onwith her life.” Exhibit 2. But Thonpson did not assert at tri al
t hat she had her story published for Kaitlen's benefit. Nor would | woul d
gi ve any credence to such an assertion, inasnuch as Dr. Kalter specifically
advi sed Thonpson t hat she shoul d keep the controversy private for Kaitlen's
sake. The fact that Thonpson ignoredthis advice, and even went so far as
to permt a photograph of herself hol ding Kaitl ento acconpany t he newspaper
article, | eads ne to conclude that she did not grant the interviewout of
concern for the best interests of her daughter.

Inabrief filedafter this matter was tri ed, Thonpson's counsel
stated that Thonpson “agreedtotheintervieww th the Detroit News because
she bel i eved that such publicity couldresult in a proper investigationthat
she felt was | acking.” Defendant's Post-Trial Brief at p. 35. Seealsoid. at
p. 36 (“Because she honestly believed that her child nmay have been sexual |l y
abused whil e under Plaintiff's care, Defendant felt conpelledto take
what ever steps were necessary to have the Plaintiff fully and adequately
i nvestigated.”).
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Al t hough the desire to spur a “proper i nvestigation” my be a
good reason for publicizingthe parties' dispute, it couldonly serve as
justificationor an excuse for Thonpson's statementsto McCellanif it was
truly Thonpson's objective. Cf.TexasDeptofCommunityAffairsv.Burdine450 U. S. 248, 253
(1981) (In an enpl oynent di scrim nation action brought under Title VII of
the Gvil Rights Act, 42 U. S.C. 82000eetseg.,“t he plaintiff nust . . . have
an opportunity toprove. . . that thelegitimte reasons [for the all eged
discrimnatory treatnment] offered by the defendant were not its true
reasons, but were a pretext for discrimnation.”). And | do not believe
t hat Thonpson gave the interview for the reason cited.

One problemw th the expl anation for theinterviewisthat it is
not particularly plausible. Thelikelihoodthat publicizing Thonpson's
accusati on--the sane one that she had al ready made to authorities--would
result in a newor nore thorough investigation into the charges seens
renote. The likelihood that any such investigation would lead to a
different determ nationregarding the validity of the charge seens even nore
remote. On the other hand, the |likelihood that Merritt would suffer
subst anti al enbarrassnent and di stress fromthe publicity was very strong.
Gventhisdisparity inprobabilities, therationale offeredis rather
dubi ous.

But the maj or problemwith the explanationisthat it cane from
Thonmpson' s counsel . Because Thonpson hersel f never testified as to her
notives, theinferencel drawis that she did not have a valid reason for
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giving theinterview Seeeg,lnreCrabtree, 39 B. R. 718, 724, 11 B. C. D. 1075
(Bankr. E. D. Tenn. 1984) (“Wen a party has excl usi ve know edge of facts and
failstotestifytothem . . . anegative inference can be drawn agai nst
the party.”).

Put sinply, nothingintherecordsufficiently rebuts Merritt's
i ndi rect evidence that Thonpson had no j ust cause or excuse for publici zi ng
t he al | egati on of sexual abuse. Accordingly, I findthat Thonpson act ed out

of malice in disclosing the allegation to MClellan. ?®

20Si nce there is no basis for concluding that Thonpson knew t hat
Merritt was i nnocent of the charge or reckl essly di sregarded that fact, this
case provides an exanple of a situation in which thereis malice for
8523(a) (6) purposes despite the absence of “actual malice.” Seeuprapp. 13-
14.
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1. Liability

Havi ng concl uded t hat Thonpson's deci sion to publicize her
accusationwas wi || ful and rmal i ci ous for purposes of 8523(a)(6), | must now
decide if she is liable to Merritt for damages resulting fromthe
publicity.? Wether or not one has a cl ai mbased on statenents allegedto

be def amatory i s governed by M chi gan | aw. SeeWheder, 783 F. 2d at 615. Thus

Thonpson is liableto Merritt if: (1) she made a fal se and defamatory
statenent to McClellan about Merritt; (2) the communication was
unprivil eged; (3) shewas guilty of “fault amounting to at | east negl i gence”

i n publishingthe statenent; and (4) the statenent specially harmed Merritt,

or i s actionabl e eveninthe absence of special harm 22 Rouchll,440 M ch. at

2l\\het her Thonpson is liable for the statenments she made to the
authoritiesisirrelevant, sincel have al ready hel d that any such liability
is not wthin the scope of 8523(a)(6), and is therefore dischargeable.

2ln lieu of “special harm” sone courts use the term “speci al
damages.” Seeg,Plaflav.Hanes320 M ch. 263, 268, 30 N. W2d 862 (1948); Clairv.Battle

CreekJournalCo.,168 M ch. 467, 473, 134 N.W 443 (1912). According to one
treatise, “special damages” refers to “the | oss of sonething having
pecuni ary val ue,” and i ncl udes enotional distress only tothe extent that

t he di stress has “pecuni ary consequences.” D. Dobbs, 2LawofRemedies87. 2( 3)
n. 8 and acconpanyi ng text (2d ed. 1993) (citation om tted); seoD. Dobbs,

Remedies§7. 2 (1973) (col l ecting cases). One court arguably suggested t hat
M chi gan does not adhere to this definitioninsofar as it excludes enoti onal

di stress. SeeHallv.CitizensIns.Co.ofAmerica,141 M ch. App. 676, 686, 368 N W 2d 250
(1985) (“[T]heterns ‘special harm or ‘special injury’ . . . include[] not
only out-of - pocket | osses, but al so damages for nental and enoti onal

suffering.”). ToreconcileHall with other cases dealingw ththeissue, |
assume that Halrefers only to peounarydamages caused by enoti onal distress,
rat her than t o damages awar ded f or enoti onal di stress as such. SseSasv.Gengd

MotorsCorp.,372 M ch. 542, 551, 127 N W 2d 357 (1964) (“If the plaintiff is able
to showa particular pecuniaryloss. . ., hemay recover for the speci al
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251. SeealsoM ch. Conp. Laws 8600.2911(7).2

Thonpson bor e t he burden of proving that any def amat ory st at enent
she nmade was privil eged. SeelLawrencev.Fox,357 M ch. 134, 144, 97 N. W 2d 719
(1959). Merritt had to prove that the chal |l enged st at enent was publ i shed
negligently or with sone degree of fault greater than negligence. Seeg,
MidhiganMiadtechvFedratedPublicatios 187 M ch. App. 178, 184, 466 N.W2d 717, app.denied438
M ch. 873, 480 N. W2d 107 (1991); PodillvBoothNengpapers118 M ch. App. 608, 618,
325 N W 2d 511 (1982). It is less clear whether Merritt al so bore the

burden of provingthat the statenent was fal se. ComparédMIson642 F. 2d at 374-

harmthus caused . . . .” (citation omtted); MidiganMicoechv.FederatedPubications 187
M ch. App. 178, 187-88, 466 N W 2d 717, appdenied438 M ch. 873, 480 N. W2d 107
(1991) (“Special danages . . . are | osses havi ng econoni c or pecuni ary

val ue. ”); laccov.Bohannon,70 M ch. App. 463, 467, 245 N. W 2d 791 (1976) ( Speci al
damages are “damages of a pecuniary nature”).

23Secti on 600. 2911(7) provides that “[a]n action for |ibel or slander
shal | not be brought based upon a conmunication involving a private
i ndi vidual wunless the defamatory falsehood . . . was published
negligently.”). In cases involving nedia defendants, this rule is

constitutionally mandat ed. SeeGertzv.RobertWelch,Inc.,418 U. S. 323, 347 (1974).
Whet her t he hol di ng i n Gatzappl i es t o non- nedi a def endants | i ke Thonpson has
not been settled. Compareeg,Mossv.Sockard580 A. 2d 1011, 1022 n. 23 (D. C. App.
1990) [ and] Heryv.Haliburton,690 S. W 2d 775, 783 (M. 1985) ( Getzappl i es) witheg,
GreanmossBuildersv.Dun& Braddrest, 461 A 2d 414, 418 (MVt. 1983), affdoncthergrounds472 U. S.
749 (1985), overuedonathergroundsbyLentv.Hurtoon, 470 A 2d 1162, 1170 (MVt. 1983) [ ad]
Shomerv.Snidt, 113 Cal . App. 3d 828, 833 (Cal. . App. 1980), owaruedbyMillerv.Nesande
192 Cal . App.3d 191, 200 n.7 (Cal. Ct. App. 1987) ( Gataloes not apply). Cf.

DairySores Inc.v.Stind PublishingCo.,516 A 2d 220, 235 (N J. 1986) ( NewYorkTimespr ot ecti on
extends to nedia sources).
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76; 24 Locricchio, 438 M ch. at 116 [ and] Duranv.DeraoitNeas200 M ch. App. 622, 633, 504
N. W 2d 715 (1993) (inplying that the plaintiff al ways bears t he burden of
provi ng fal sity) withRouchll,440 M ch. at 252 [ and] Rouchv.Enquirer & NewsofBattleCresk, 427

M ch. 157, 203-04, 206, 398 N.W2d 245 (1986) (“Rouch!”) (inplying a
presunption of fal sity unl ess the defanati on i nvol ves a nedi a def endant and
a matter of public concern).

Assum ng wi t hout deciding that Merritt had to prove he di d not
abuse Kaitlen, | conclude for the reasons which followthat he proved this
and t he ot her el ements of his case by cl ear and convi nci ng evi dence. |

t her ef or e need not deci de whether Merritt had to prove fault or falsity by

this el evat ed st andard, or by a si npl e preponder ance of the evidence. Se

Rouchll 440 M ch. at 252 n. 16 and acconpanyi ng text (indicatingthat in cases
“involving a private plaintiff, a nmedia defendant, and a publication
regardi ng an area of public concern,” the M chi gan Suprene Court has not yet
deci ded “whet her the standard of proof withregardto falsity or negligence

is ‘clear and convinci ng evidence’ or sone | esser standard” (citation

2After noting that the Suprene Court in*“ Gertd eft states free to adopt
any rule of liability concerning private plaintiffs solong as ‘they do not

inpose liability without fault,’” WIson642 F. 2d at 374 (quoti ng Gertz418 U. S.
at 347), the Sixth Grcuit concludedthat “[f]alsityis anelenment of fault

under the First Arendnent that shoul d be proved and not presuned.” WIlsn642
F.2d at 376. Because the question of GertZapplicability to non-nedi a
def endant s has not been resol ved, seesupran. 23, it |likewi seis unclear asto

whet her the hol ding i nWIsonappliestoall private plaintiffs or only those
suing a nedi a defendant.
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omtted)). Because Thonpson failed to prove that her statements were
privileged, each of the enunerated criteria is satisfied here.
1. False Defamatory Statenent
As noted earlier, “[a] communicationis defamatory if it tends
soto harmthe reputation of another as tol ower himinthe estimation of

the community or to deter third persons fromassoci ati ng or dealingw th
hi m” Rouchll, 440 M ch. at 251 (citationomtted). Thonpson'sinplicit
charge that Merritt sexual | y abused Kai tl en obvi ously nmeets this definition,
and is therefore defamatory. SseRoyalPadaceHomesv.Channd 70fDetrait,197 M ch. App. 48,

52, 495 N.W2d 392 (1992) (“M chigan recognizes the possibility of
defamation ‘by inplication’

."). For the reasons which follow, | amal so satisfied that the
charge is fal se.

After reviewingtheresults of a State Police investigation and
consi dering t he Departnent of Social Services' reports, the Livingston
County Prosecutor concl uded t hat Thonpson's al | egati ons wer e unf ounded.
Based on nunerous interviews with Kaitlen, Merritt, Thonpson, and heal th
care professionals, including experts towhomThonpson and Kaitl en were
referred, Lytleissued areport, endorsed by Dobis, which stated that “there
isstill nocredibleevidence of abuseinthis matter. To datethereis no
medi cal or soci al work professional that has stated they feel abuse has
definitely taken pl ace. There has not been one t hat has sai d t hat abuse has
probably taken place.” Exhibit M (lnvestigation report of an
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unsubst anti at ed conpl ai nt dat ed June 13, 1990). Ashin, one of Kaitlen's
t herapi sts, reported to Nadeau t hat Kaitl en “has not experi enced sexual
abuse and that it was unli kely that this had happened.” Exhibit 3. Dr.
Kalter testifiedthat eventhoughit was his statutory dutytofile areport
with Protective Services if he had the “slightest suspicion” that achild
was bei ng abused, he concl uded t hat t here was no need for such areport in
Kaitl en's case. |ndeed, the consensus anong the authorities handlingthe
case appears to be that Thonpson's conplaints against Merritt were
frivol ous. ?®

It does appear that Kaitlen inplicated Merritt in various
statenments t hat she nade t o her not her and ot hers. But the experts who

treated Kaitl en were general | y skeptical about thereliability of these
statenments. Seesupran. 15. And Merritt was very credibleincategorically

denyi ng that he had ever m streated Kaitl en. Taken as a whol e, then, the

evi dence points strongly to the conclusion that Merritt never abused

25For exanpl e, Ashin noted that “t he not her needs i ndi vi dual hel p and
appears ‘ hysterical’ over her child' s normal devel oprnent.” Exhibit 3. She
al so tol d Nadeau that “Protective Services were fedupwith MKkki [i.e.,

Thonpson] and tired of the whol e case.” Id. The notes taken by an i nt ake
wor ker at Protective Services described Kaitlen'sreferral fromUWgent Care
on April 29, 1990 in the following terns: “three year old at Dad for

weekend vi si t-- M awayst hi nks sex abuse. Brought into Med clinic; hadred
anal area. Dr. said could be fromnot wi pi ng properly--not concerned- -
call ed tocover ass. RS[referral source?] said Maineverytinekidvisits
. Ma wanted it reported. RSfelt Macould be putting onsettingthis
up.” Exhibit 14 (Protective Services Referral Intake Questionnaire). It
i s perhaps unfortunate that the authorities' dimviewas tothe validity of
Thonpson' s cl ai ns about Merritt was apparently never clearly expressedto
Thonpson.
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Kaitlen. Accordingly, | find that Thonpson's accusation was fal se.
2. Unprivileged Conmuni cation
Thonmpson argued that her statenments to MClellan were
privilegedinthreerespects. First, sheclainedthat sheis inmunefrom
liability because the statenments were essentially a sunmary of al |l egati ons
t hat she nade in state court. |In support of this contention, Thonpson cited
M ch. Conp. Laws 8600.2911(3), which states in pertinent part that
“[d] amages shal | not be awarded in alibel action for the publication. .
of a fair and true report of matters of public record.”
The quot ed excer pt from8600. 2911(3) does not i ncl ude sl ander,
whichis the basis for Merritt's conplaint.? Nonetheless it seens that the
Constitution affords the sane ki nd of protection as 8600.2911(3) regardl ess

of whether the defanationis oral or witten. SseCoxBroadcasingCorp.v.Cohn420 U. S.

469, 495 (1975) (The First and Fourteent h Anmendnent s precl ude t he St at es
frominposingcivil liability for “the publicationof truthful information
containedinofficial court records opento publicinspection.”). |If Cox,
whi ch i nvol ved a nedi a def endant, appliestothis case, thenit woul d appear
t hat Thonpson is correct in arguing that she can be held liable for

defamation only to the extent that she provided MO ellanwi th information

265l ander invol ves “[t] he speakingof . . . defamatory words,” whereas
libel is“[a] nmethod of defamati on expressed by print, witing, pictures or
signs.” BlacksLawDictionary( enphasi s added). Although the latter termis
expanded for purposes of §8600.2911 to “include[] defamati on by a radi o or
t el evi si on broadcast,” M ch. Conp. Laws 8600. 2911(8), that nodificationis
irrel evant here.
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t hat coul d not be gl eaned fromthe public record of the state-court acti on.
However, Thonpson overl ooks an i nportant di stinctionin making
this argument. Thereis asubtle but fundamental difference between saying
“l testifiedat trial that Xis a pervert” versus “Xis apervert.” Because
the |l atter assertion describes the speaker's present state of mnd, it
cl early goes beyond the sinplerecitation of afact that can be verified by
reference to court docunents. And Thonpson's statenments to McC el l an were
nore in the nature of areaffirmati on of her suspicions about Merritt,
rat her than a neutral account of allegations nade in state court.

I n any event, thereis no evidence of any state-court litigation
fromwhi ch McCl el | an coul d have obt ai ned t he sane i nformati on Thonpson
provi ded. Thonmpson's public-record argunent is therefore unavaili ng.

Thonpson al so argued that sheis entitledto partial immunity
because Merritt is apublicfigure. The distinction between public and
private personsis central tothe question of whether a plaintiff nust prove
t hat the def endant acted with “actual malice” in publishingthe defamatory

statenent--i.e., “wth know edge that [the defamatory statenent] was fal se

or with reckl ess disregard of whether it was fal se or not.” NewYorkTimes376

U S at 279-80. SeeWhede,783 F. 2d at 615 (“In an action for |ibel involving
apublicfigure, . .. Mchigancourts followthe definitionof ‘actual

malice’ set forth i n NewYokTimes....");Rouchl, 427 M ch. at 199-200 (“Under the New

YorKTimesst andard, as it has devel oped, a publication about a public official

41



or publicfigureis privilegedinthe absence of nalice.”); Mch. Conp. Laws
8600. 2911(6) (“An action for |libel or slander shall not be brought based
upon a communi cati on i nvol ving public officials or public figures unless the
claimis sustained by clear and convinci ng proof that the defamatory
f al sehood was publ i shed with knowl edge that it was fal se or with reckl ess
di sregard of whether or not it was false.”).

Sincemaliceis, by virtue of 8523(a)(6), essential to Merritt's
case regardl ess of whether heis a public person, the private-versus-public
figure di chot omy woul d seemt o have no i ndependent significance here. But

t he ki nd of malice contenpl at ed by 8523(a) (6) bears littleresenblanceto
the malice which nust be shown under New York Times.

As di scussed earlier, a“malicious” act under 8523(a)(6) neans

one “whi ch t he actor knows i s substantially certaintoresult inharmto

anot her,” and for which thereis no “just cause or excuse.” Wodne, 109 B. R

at 254. This definition differs fromthe NewYorkTimes“actual malice”

definitioninbothrespects. First, “actual malice” isirrelevant tothe

guesti on of whet her the actor knewthat the statenment woul d har manot her:

a party m ght nmake a defamatory statenment with “actual malice,” yet not

satisfy the “substantially-certain” element of malice under 8523(a)(6)
By way of exanpl e, suppose that K, a pork sausage sal esman,

advertises that L, a local celebrity, is wild about K's product.

Unbeknownst to K (and t he general public), Lis an orthodox Jewand, inhis
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community, the claimthat L eats pork i s scandal ous. Evenif L can prove
that Kwas guilty of actual nmalice--i.e., that he knewL does not eat pork
or reckl essly di sregarded that fact--L woul d not prevail in a 8523(a)(6)
action because Kdi d not knowthat the statenment was substantially certain
to harm L.

The second point is that a finding of “actual malice” i s not
i nconpatiblewithafindingthat “just cause or excuse” exi sted for naki ng

the defamatory statenment. Indeed, it |likely was this very consideration
whi ch pronpted the Sixth Circuit to conclude i nWhedat hat a state-court
finding of actual malice did not establish nmalice for purposes of
8523(a)(6). Seesupran.6 and acconpanyi ng text.

Conversely, the concl usi on that there was no j ust cause or excuse

for publishing the defamatory statenent does not preclude the possibility
t hat t he statenent was nade wi t hout “actual malice.” Seeran. 20 and pp. 13-
14. Thus ny finding that Thonpson acted maliciously for purposes of

8523(a) (6) does not necessarily establish “actual malice.” SeeHarte-Hanks

Communications.Comaughton491 U, S. 657, 666 n. 7 (1989) (“The phrase 'actual nalice'

isunfortunately confusinginthat it has nothing to dow th bad notive or
il will.”). | therefore nust deci de whether Merritt is a“publicfigure.”

The Suprenme Court has stated that the public figure “designation
may rest on either of two alternative bases. [In sonme instances an

i ndi vi dual may achi eve such pervasi ve fanme or notori ety that he becones a
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public figure for all purposes andin all contexts. Mre comopnly, an
i ndi vi dual voluntarily injects hinself or isdrawninto a particular public

controversy and t hereby becones a public figure for alimted range of
i ssues.” Getav.RobertWdchInc,418 U. S. 323, 351 (1974). Specifically, then, the
questionis whether Merritt coul d properly be described as ei ther a “general

pur pose” or “limted purpose” public figure when Thonpson def aned him See,

e.g., Blue Ridge Bank v. Veribanc, 866 F. 2d 681, 687 (4th Cir. 1989).
Wth respect tothe general - purpose public figure, the Suprene

Court nmade the foll ow ng observati ons:

Petitioner has | ong been active in community and
prof essional affairs. He has served as an officer of
| ocal civic groups and of various professional
or gani zat i ons, and he has publ i shed several books and
articles onlegal subjects. Although petitioner was
consequently well known in sone circles, he had
achi eved no general fame or notoriety in the
communi ty. None of the prospective jurors called at
thetrial had ever heard of petitioner prior tothis
litigation, and respondent offered no proof that this
response was atypi cal of the |l ocal popul ati on. W
would not lightly assume that a citizen's
participationin conmunity and professional affairs
rendered hima public figure for all purposes. Absent
cl ear evidence of general fame or notoriety inthe
comuni ty, and pervasive i nvol venment in the affairs of
soci ety, an individual shoul d not be deened a public
personality for all aspects of his life. It is
preferabl e toreduce the public figure questionto a
nor e meani ngf ul cont ext by | ooki ng to t he nature and
extent of an individual's participation in the
particul ar controversy givingrisetothe defamation.

Gertz, 418 U. S. at 351-52.
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Thi s passage isinstructive because it sets up what anmounts to
afairly strong presunption agai nst a findi ng of wi despread notoriety: a
person wi || not be deemed t o be a general - pur pose public figure unl ess there

is “clear evidence of general fane or notoriety inthe community.” Cases
deci ded si nce Gertzhave routinely noted the difficulty of provingthat the
plaintiff inadefamati on caseis a general -purpose public figure. Seeeg.,
Waldbaumv.FairchildPublications 627 F. 2d 1287, 1292 (D.C. G r.), oatdened449 U S. 898
(1980) (“Thistest isastrict one. . . . The court inGertzacknow edged
freely that
. the general public figureis arare creature.”); PartingonvBugiod,825 F.
Supp. 906, 917 (D. Haw. 1993).
Gatzs alsosignificant inthat it suggests that national faneis

not necessarilyrequired; if theplaintiff issufficiently well knownin her
“community,” thenit nmay be appropriate to classify her as a general - pur pose

public figure. Asubsequent decision of the Suprene Court, however, appears
t o have created an exceptionto this rule. |nTimeglncv.Firestone424 U. S. 448

(1976), the Court rul ed that Firestone, aresident of Pal mBeach, Fl orida,

was not a general - purpose public figure, notingthat she “di d not assune any

rol e of especial prom nenceinthe affairs of society, otherthanperhapsPalmBeach
society. ”  Time, 424 U. S. at 453 (enphasi s added). Thus Gertzf ocused on t he

def amed party's standi ng | ocal | y, whereas Timeappar ent|y consi der ed whet her
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t he defanmed party was known beyond the |ocal |evel.
The nost pl ausi bl e expl anation for this seem ng contradiction

rel ates to the medi umby whi ch t he def amat ory st at ements were publishedin

each case. The statenents at i ssue inTimewere printedin Ti me magazi ne,

whi ch of course is readily avail abl e t hroughout the United States. Gatzon
t he ot her hand, i nvol ved an obscure publication of an extrene ri ght-w ng

political organization. SeeGertz418 U.S. at 325. Although this publication

was “on sal e at newsst ands t hroughout the country, ” idat 327, the Court al so
noted that “[r]espondent . . . distributedreprints of thearticle onthe
streets of Chicago,” thecity inwhichthe controversy arose. Id. Gatand Time

can therefore bereconciled by interpretingthe two casesasinplicitly
adopting the rul e that the rel evant popul ati onin determ ning the def aned
party's notoriety is the population in the area where the defamatory
statenment is primarily distributed. CiHarisv.Tomczk94 F. R D. 687, 702 (E. D.
Cal . 1982) (“[T] he question is whether the individual had achi eved t he

necessary degree of notoriety where he was defanmed--i.e., where the

def amati on was published.” (quoting Waldbaum, 627 F.2d at 1296 n. 22)).

As not ed i nHarrist he court i nWadbaumsuggest ed that i n situations

i nvolving “[d]issem nation [of the defamatory statenent] to a w de audi ence
, i1t mght be appropriatetotreat theplaintiff as apublic figure

for the segnent of the audi ence to which heis well known and as a private
i ndividual for therest.” Harris94 F. R. D. at 702 n. 29 (quot i ng Waldoaum627
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F.2d at 1296, n.22)). But this analysisis inconsistent withTime SseHaris

94 F.R D. at 702. It would also create a great deal of uncertainty:
wher eas t he defamatory statenent’' s primary audi ence can i n nost cases be
relatively easily determned, identifyingthe appropriate “segnent” of that

audi ence for purposes of measuring the plaintiff's fane is a tricky
propositionindeed. Sed(“[ Q ne cannot knowwhat regionis appropriate--

after all, every father may be consi dered wel | known i n his own hone .

Everyone i s al ways wel | known sonmewher e dependi ng on hownarrow y t he
regionis drawn and, if the neasure is to be where that person is well
known, the standard is never a measure of anything.”).

Inthis case, then, I conclude that the appropriate “conmunity”
for purposes of determning Merritt's |level of notorietyistheregionin
which the Detroit News i s readily avail abl e.?” And whil e t hat newspaper's
distribution figures are not a part of therecord, | take judicial notice
of the fact that the News is heavily marketed in the netropolitan Detroit
area. Thus | nust decide if Merritt is a public figure in that area.

The record shows that Merritt was a judge of the 53rd Judi ci al

Di strict Court inLivingston County, M chigan, from1976 to 1988. He was

271t coul d be argued that t he rel evant regi on shoul d be defi ned by t he
siteat whichtheintervieww th Mcd el | an was conduct ed rat her t han where
t he def amati on was republishedinthe formof the Detroit News article. But
Thonpson presunabl y i ntended t hat her remarks to Mcd el | an be printed and
di stributedtothe general popul ati on. Because Thonpson was i h essence
usi ng McCl el l an as a vehicl e for comruni cati ng her vi ewpoi nt to a nass
audi ence, it is appropriate torefer to that sane audi ence i n gaugi ng
Merritt's notoriety.
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t he subj ect of both acrimnal and a judicial ethics investigation which
were Wi dely reportedinthe nmediain Livingston County and t he surroundi ng
area bet ween 1986 and 1988. (Wilestill ajudge, Merritt accepted censure
fromthe M chi gan Suprene Court for the incidents thenin question andthe
crim nal charges were dropped.) He al so ran unsuccessfully in 1986 for a
circuit court judgeship. At the time of trial, Merritt was again a
candi date for elective office.

The only testinony tending to showthat Merritt i s a general -
pur pose public figure came fromMerritt's own wi t nesses. One of these
wi t nesses, David Mdrse, was the Livingston County Prosecutor. Morse
testifiedthat as | ate as 1989, the crim nal charges | odged agai nst Merritt
were still a hot topic of public coment.

The ot her testinony related totestinony giveninstate court in
connectionwith Merritt's request for areductioninchildsupport. Both
Morse and an attorney in private practice, Thomas Ki zer, Jr., testifiedthat
at a hearing heldin February, 1989, they testifiedthat Merritt coul d not
expect to successfully practice lawin Livingston County because of the
controversy concerning theinvestigations and the paternity suit filed
agai nst him

| questiontheinferential value of this testinony, however. In

order to be a general - purpose public figure, anindividual nust be “awell -
known ‘ cel ebrity,’ his nanme a ‘ househol d word.’” TawuareasvPiro817 F. 2d 762,
772 (D.C. Cir.), certdenied 484 U.S. 870 (1987) (quoti ngWaldbaum,627 F. 2d at
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1294)); seealsoHarris94 F. R D. at 703. And | cannot conclude that Merritt is,

or was, w dely known based on testinony to that effect fromonly two

i ndi vidual s, particularly since those individuals are not nenbers of the |l ay

comuni ty. Cf Waldbaum627 F. 2d at 1295 (To determneif the plaintiff is

a gener al - purpose public figure, “[t]he judge can exam ne stati sti cal

surveys, if presented, that concern the plaintiff's nanme recognition.”
A nore fundanent al probl embothw th this testinony and the ot her

evidenceisthat it suggestsonly that Merritt iswell knomminthevicinity

of Livingston County. As noted, therelevant coomunity inthis caseisthe

Detroit netropolitan area. And whil e Livingston County nmay be consi dered

a part of that region,?® it is at best only a very small part.?® It

therefore is not necessarily representative of the greater Detroit are
Ther e bei ng no evi dence which cl early establishes that Merritt

was “general [ly] fanmfous] . . . in the community, and pervasive[ly]
involve[d] in the affairs of society,” Getz418 U. S. at 352, | reject

Thonpson's contention that Merritt was a general - purpose public figure

28Even t hat proposition is debatable. Howell, Livingston County's
| argest city and county seat, is sonme 54 mles fromDetroit.

2Ref erence to the United States Depart ment of Conmer ce 1990 Census of
Popul ation and Housing vividly illustrates this point. 1t indicates that
i n 1990, the conbi ned popul ati on of threelarge counties intheregion,
Cakl and, Maconb and Wayne, was 3, 912, 679. In contrast, only 115, 645 peopl e
resided in Livingston County that year.

3Thonmpson made nunerous references in apost-trial brief toalleged
facts that al sotended to showthat Merritt was relatively promnent inhis
community. Because thereis noevidenceintherecordto support these
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Nor i s there any basis for concluding that Merritt isalimted-
pur pose public figure. As noted, that designationrelates to a person who
has “voluntarily inject[ed] hinself or [been] drawninto a particul ar public
controversy and t hereby becones a public figure for alimted range of
i ssues.” Gertz418 U. S. at 351. While Merritt may have beeninvolvedina
publ i c controversy with respect to the all egations of m sconduct on hi s part
whi | e servi ng on t he Li vi ngston County bench, those al | egations weretotally
unrel ated to the substance of the defamatory statenent published by
Thonpson. That controversy therefore did not deprive Merritt of private-
person status vis-a-vis Thonpson's accusation. SeeGertz418 U. S. at 352 (The
determ nation as to whether anindividual is alimted-purpose public figure
requires an inquiry into “the nature and extent of an individual's
participation inteparicdar corroles/gvingrisetotheddandion ”  (enphasi s added) ) ; Waldoaum 627
F.2d at 1298 (“[T] he al | eged def amati on nust have been germane to t he
plaintiff's participationinthe controversy. . . . Msstatenents wholly
unrel ated to the controversy . . . do not receive the New York Times

protection.”).3

al l egations, | didnot take theminto consideration. Andevenif | had, I
woul d not reach a different result.

S11f Merritt had still been ajudge--andthus a public official--when
Thonmpson accused hi mof chil d abuse, then a strong argunent coul d be nade

that Merritt nust prove actual malice. SeeGarrisonv.Louisana,379 U. S. 64, 77
(1964) (“[ Al nyt hi ng whi ch m ght touch on a[] [public] official's fitness for

officeisrelevant [and t herefore protected by the NewoKTimesul e.]”). But
theintervieww th McCl ell an was gi ven nore than two years after Merritt
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Merritt was of course “drawn i nt 0” anot her controversy when

Thonpson nade her charges of child abuse. But it was Thonpson's al | egati ons
t hat createdt hi s controversy. And thereis no suggestioninGetzthat the

controversy arising fromthe defendant' s own acti ons can el evate aplaintiff
tolimted-purpose public figure status. I|ndeed, |est there be any doubt
about the matter, the Suprene Court subsequently stated that “those charged
wi t h def amati on cannot, by their own conduct, create their own def ense by
maki ng t he cl ai mant a public figure.” Hutchinsonv.Proxmire443 U.S. 111, 135
(1979). Because there was no controversy concer ni ng whet her Merritt abused
Kaitl enuntil Thonpson nmade al | egations to that effect, | concl ude t hat
Merritt was not a |imted-purpose public figure.?3?

Havi ng det erm ned t hat neither the public-records exception or
the public-figure doctrineis applicable here, | hold that Thonpson's

statenments to McClellan were unprivileged. 3

| eft the bench.

20t her factorsrelevant tothe limted-purpose public figureinquiry
i ncl ude whet her thereisinfact a“public controversy” and “the extent to
which[the plaintiff's] participationinthe controversyis voluntary, the
extent towhichthereis access to channels of effective communicationin
order to counteract fal se statenents, and t he prom nence of the rol e pl ayed
[by the plaintiff] in the public controversy.” Wilsonv.SrippsHowardBroadcatingCo.,642
F.2d 371, 374 (6th Gr.), catdisnsed454 U. S. 1130 (1981). But consideration
of these factors is unnecessary in this case, since the underlying

assunptionis that the controversyinwhichthe plaintiff is enbroil ed was
not created by the defendant.

3Thonpson al so cl ai ned t hat her statenents to McCl ellan arewithinthe
scope of Mchigan's “fair comment” privilege. That privilege “affords | egal
immunity for the honest expression of opiniononmtters of legitinmate
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3. Faul t
| n OllmanvEvans, 750 F. 2d 970 (D.C. G r. 1984), catdnied471 U. S. 1127

(1985), Chief Judge Robi nson made the follow ng observations:

When t he proponent of a hybrid statenment!3 di scl oses
to the reader the pertinent background facts with
reasonabl e conpl et eness and accuracy, there is a
strong argument for includingthe statement withinthe
real mof absolute privilege. Inthese circunstances,
t he reader can easily recogni ze the statenent as the
author's synthesis and, placing it beside the
predi cate facts, can make up hi s own m nd about how
much wei ght and credence to give to the author's
concl usi on

. Havi ng suppl i ed an accurat e account of [the
underlying] facts, the aut hor cannot be saidto have
m sl ed or deceived the reader about the matter
di scussed, evenif the author's ultimate concl usion--
t he hybrid statenment--nmay i n sone sense be erroneous

[When a hybrid statenent appears w thout any
recitation of the underlying facts, or when those
facts are stated inconpletely or erroneously
, the reader is unable to place the author's
judgnment in perspective, because he either is
conpl etely unaware of the predicate facts or isin
sone degree msled as to what they are. . . . A

public interest when based upon atrue or privil eged statenent of fact.”
Rouchv.Enquirer & NewsofBattleCreek,427 M ch. 157, 180 n. 13, 398 N. W 2d 245 (1986)
(citation omtted). But in cases involving a private plaintiff Iike
Merritt, thefair-coment privilegeislost if the opinionis published
negligently. SeeDatzv.WomegtcoWestMichiganTV,160 M ch. App. 367, 375-79, 407 Nw2ad
649 (1987). And since Merritt nust establish fault amounting to at | east
negli gence evenif the privil ege does not apply, no purposeis servedin
addr essi ng Thonpson's argunent.

34“ Hybrid” statenments are those “which both express the author's
j udgnment and i ndi cate the exi stence of specific facts warranti ng t hat

judgnment.” Ollman,750 F. 2d at 1022 (Robi nson, C. J., dissentinginpart).
Thonpson's statenments to McClellan fit this description.
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reader supplied w th no background at all may wel |
suppose that there are facts which support the
derogatory conclusion, particularlyif it i s announced
by t he aut hor wit h apparent assurance. Areader given
mat erial ly incorrect or inconplete facts, m stakenly
supposi ng that the pertinent data are accurately
assenbl ed before him m ght gi ve even nore credence to
the author's conclusion. Hybrid statenents
unacconpani ed by any predi cate facts, or attended by
defective recitals of the underlying facts, thus
shoul d occupy a very different position in the
concerns of libel law, for their claimto First
Amendrent protectionis far | ess conpelling. If the
background dat a reachi ng t he reader are deficient, the
hybri d statenment i s as nuch a representati on of the
factsit inpliesasit is ajudgment or interpretation
of the communi cated data . .

| woul d hold that a hybrid statenent i s absolutely
privileged as opinion when it is acconmpani ed by a
reasonablyf ul | and accurate narration of the facts
pertinent to the author's conclusion. | would further
hol d t hat hybrid statenments not so acconpani ed ar e not
entitledtothat degree of protection unless those
facts are al ready known to the author's |i steners or
readers

Under nmy node of anal ysis, only those indulgingin
cul pabl e behavi or coul d be deterred fromexpressi ng
their ideas, and | see no constitutional inperative
f or extendi ng absol ute protectionto authors who have
m sl ed their readers by refusing or cul pably failing
to provi de reasonably full and accurat e background
dat a

The aut hor' s recountal of sone of the background facts
normal |y creates the i nference that there are no ot her
facts pertinent to the opi ni on expressed; absent sone
contrary i ndi cation, recipients of the conmuni cati on
woul d natural ly derive that understanding. If, then,
t he undi scl osed background facts strip away the
justificationthe disclosedfacts profferedfor the
di sparaging remark, the communication cannot
automatically be deened a nere expression of
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absol utel y-protected opinion, for it incorporates a
f al sehood by i nference. The communicationisreally
a fal se and defamatory representati on that, squarely
on the basis of such facts as were di sclosed, the
subj ect of the coment is guilty of the defanmatory
behavi or char ged.

Ollman,750 F. 2d at 1022-27 (Robi nson, C.J., dissentingin part; footnotes

om tted); 3 cf.Chalpinv.AmordianPress,515 N. Y. S. 2d 434, 437 (App. Div. 1987) (A

defamatory “statenent of opinion[is actionableif it] gives the inpression
that it setsforththe facts uponwhichit is based, but those underlying

facts are either falsely m srepresented or grossly distorted.”).

3°Li ke the majority in Ollman,Chi ef Judge Robi nson's comments were
prem sed on the view t hat Gertzext ended Fi rst- Anendnent protection to
def amat ory statenments whi ch nerely refl ect the speaker's opi ni on. SeeOllman,
750 F. 2d at 975, 1016. | n Milkovichv.LoraindournalCo.497 U. S. 1 (1990), the Supremne
Court declined to interpret Gertzas “creat[ing] a whol esal e def amati on
exenption for anything that m ght be | abeled ‘opinion.”” Id at 18.
Referringtothe |l ower courts' “m stakenreliance onthe Gertz dictum” the
Court asserted that “‘freedonf] of expression’ . . . is adequately secured
by exi sting constitutional doctrine w thout the creation of anartificial
di chot oy bet ween ‘ opi nion’ and fact.” Idat 19 (citationonmtted). Instead
of inquiringintowhether the statenent at i ssue was i nthe nature of an
opi ni on or an assertion of fact, the Court saidthe pertinent inquiryis
whet her the statenent is “provable as false.” Id. But this analysisis
substantially the sane as that of fered by Chi ef Judge Robi nson. SeeOllman, 750
F.2d at 1021-22 (“At one end of the conti nuumare statenents that may
appropriately be called ‘pure’ opinion. These are expressions which
comonl y are regar ded as i ncapabl e of bei ng adj udged true or fal sein any
obj ective sense of thoseterns. . . . Hybridstatenments differ frompure
opi nion in that nost peopl e woul d regard t hemas capabl e of denom nati on as
true or fal se, dependi ng upon what t he background facts are revealed to
be.”). Thus it appears that Milkovidwas si npl y troubl ed by t he nonencl ature
adopted by the | ower courts inthe post- Gertzera. SeeMilkovich, 497 U. S. at 24
(Brennan, J., dissenting) (notingthat themgjority identified®“the sane
i ndiciathat | ower courts have beenrelying on for the past decade or soto
di stingui sh between statenents of fact and statenents of opinion”).
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Consi st ent with Chi ef Judge Robi nson's vi ewpoi nt, the Suprene
Court explicitly recogni zed that “[e]venif the speaker states the facts

upon whi ch he bases hi s opi ni on, ifthosefactsareeitherincorrectorincomplete . . . , the

statenment may still inply afal se assertion of fact.” MikovdwLorainJournalCo.497
U S 1, 18-19 (1990) (enphasis added). The Court further noted that under
t he common | aw, the fair-coment privilege “didnot extendto ‘afalse
statenent of fact, whether it was expressly stated or inplied froman
expression of opinion.”” Idat 19 (citation omtted). SeedsoRoyaPaaceHomes197
M ch. App. at 52 (“[A] defamati on def endant cannot be held |iable for the
reader' s possi bl e inferences, specul ati ons, or concl usi ons, where t he
def endant has not made or directly inplied any provably fal se fact ual
assertion, and has not, by sel ective om ssion of crucial rel evant facts,
m sl eadi ngl y conveyed any fal se factual inplication.” (quoti ng Loxicchio438
M ch. at 144 (Cavanagh, C.J., concurring))).

The proposi ti on whi ch Chi ef Judge Robi nson unanbi guously asserts
i n Olman, and f or whi ch MilkovichandRoyalPalaceHomed end support, is that a person
who publ i shes a def amat ory opi ni on general | y nust provi de a reasonably
accurate summary of all facts pertinent tothe subject matter, including
t hose facts which tend to underm ne t he pl ausi bility of whatever inference

t he speaker has drawn.3® This requirenment is unexceptional: as the

%As Thonpson pointed out, the Sixth Grcuit stated that “an expression
of opi nion based onrevealedfacts. . . is. . . not actionable.” OrrvArgus
PressCo.,.586 F. 2d 1108, 1115 (6th Cir. 1978), cert.denied, 440 U. S. 960 (1979)
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hypot heti cal offered by Chi ef Judge Robinsonillustrates, it would be
grosslyunfair toSmthif the statenent that “Smthis anurderer” were
hel d not t o be acti onabl e even t hough t he speaker fail ed to nention that
Smith's victimwas i nthe process of assaulting Smithw th a knife when
Smth killed him  SeeOllman, 750 F.2d at 1024 n. 71.

Thus the critical questionis whether the speaker gave a full and
accur at e account of therelevant facts and, if not, whether thefailureto
do so anounts to negligence (or actual malice, inthe case of a public-
figureplaintiff). Seeidat 1028 (Hybrid statenents are protected by the
Fi rst Arendnent if the “inconpl et eness or i naccuracy of the predi cate data

i s noncul pabl e accordi ng to t he applicabl e standard of care.”); Deatavz.Wometco

WestMichiganTV,160 M ch. App. 367, 377, 407 N. W 2d 649 (1987). It is agai nst

this standard that Thonpson's comrents to McClellan will be measured.
The News articleindicatedthat Thonpson told Mcd el | an she had

reported her suspicions tothe authorities and that “Child protective

services told [ Thonpson] there was no doubt that sonet hi ng happened.”

(appl yi ng M chi gan | aw) ( quotedinDef endant' s Post Trial Brief at p. 10). But
thisisonly abroadgeneralization. And while it arguably suggests that
t he speaker need not di sclose facts that are i nconsi stent w th his opinion,
t hat i ssue was not before the court. Moreover, the decision contains
passages whi ch seemt o suggest that the “reveal ed facts” cannot belimted
to those which are favorabl e t o t he speaker's vi ewpoi nt. SeeOrr586 F. 2d at
1115 (A newspaper that “carries afull andaccurateaccountof [a] council neeti

. isnot liablefor defamati on.” (enphasi s added; citationomtted));
id(noting “that the reporter accuratelyreportedt he under | yi ng facts concer ni ng
Or's indictnent and arrest” (enphasi s added)). ThusOrri s not contrary to
Chi ef Judge Robi nson's thesis.
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Exhi bit 2. The context of theentireinterviewled McClellanto believe
t hat the “sonet hi ng” Thonpson referred to was “sexual abuse.” Exhibit 31,
p. 13:19-23. McCellanwas firminthe face of cross-exam nationthat “it
was pretty clear we were tal king about sexual abuse.” Id.at 17:20-21.
Thus Thonpson fal sely i nplied, and Md el | an reasonabl y i nferred,
t hat Protective Services had confirned that Kaitlen was sexual | y abused.
Cf3 RegatemantTorts2d 8563 p. 162 (“ The neani ng of a communi cation i s that which
the reci pient correctly, or m stakenly but reasonably, understands that it
was i ntended to express.”); Prosser, TheLanofTorts§116 (5t h ed. 1988) (“[1]f
t he def endant j uxt aposes [a] series of facts soastoinply adefamtory
connection between them or [otherw se] creates a defamatory i nplication.
. he may be hel d responsi bl e for the defamatory i nplication, unless it
qual i fies as an opi ni on, even t hough the particul ar facts are correct.”
( quotedinWhitev.Fraternal Order of Police,909 F. 2d 512, 523 (D.C. Gr. 1990))). This

m srepresent ati on was mat eri al because t he cl ai mt hat sexual abuse had been
substanti ated | ent greater credence to Thonpson's contentionthat Merritt
was the perpetrator.

It may be that Thonpson did not intend to create a false
i npressi on regardi ng the i nvestigati on conducted by Protective Servi ces.
At the very | east, however, she was negligent in the way that she
characterized its outcone.

Thonpson argued that the News article |l eft out inportant details
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t hat she had provided to McClellan in support of her suspicions. See

Def endant' s Post Trial Brief at pp. 10-12, 20. But thereis noindication
intherecord that Thonpson provi ded Mcd el | an wi t h nor e evi dence of abuse
thanwas relatedinthe article. Thonpson herself did not sotestify. And
while McCl el l an stated that she | eft out graphic details fromThonpson's
storyinwiting the article, ssExhibit 31, p. 9:21-23, she di d not suggest
that the article omtted evidence tending to corroborate Thonmpson's
al | egati on.

I nany event, | do not think that Thonpson's contention, evenif
it weretrue, would mtigate her fault. The persuasive force of evi dence
pointingto aparticular conclusionisinverselyrelatedtothe weight of
t he evi dence pointing to acontrary concl usion. For exanpl e, assune t hat
Rclainms Sis arapist. To support her assertion, Rcites the fact that she

was one of 10 persons who wi t nessed the al |l eged cri ne, and al so poi nts out
t hat two of the witnesses vi deot aped S i nflagranteddicto. Assune further thanin

publ i shi ng her defamatory statenent, Rinadvertently gives the false
i mpression that S had been convicted for the of fense. Because of the
over whel m ng evi dence i n support of R s claim one coul d argue t hat t he
m sstatenment isirrelevant, onthe theory that the erroneous i nformation

coul d not reasonabl y be expected t o convi nce an ot herw se skepti cal audi ence
astotheveracity of Rsclaim SeOllman,750 F. 2d at 1024 (“[ T] he aut hor's

presentation [of the pertinent facts] must . . . enabl e the audi enceto
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fairly judge the concl usi on stated.”); cf.Rouchll, 440 M ch. at 271 (errors in

a newspaper article wereinsignificant because they “did not affect the
article's substantial truth”).

I nthis case, however, the entire body of evidence that Merritt
abused Kaitlenis not nearly so strong as to render harm ess the flawin
Thonpson' s account of the pertinent facts. Thus it nmakes no difference that
Thonpson may have ful | y expl ai ned to Mcd el | an t he r easons why she suspect ed

Merritt.

On the strength of Rouchll, Thompson al so argued that any
i naccuraciesinthearticleareirrel evant because the “gist” of the article
was true insofar asit cast Merritt inanegativelight. SsDefendant's Post

Trial Brief at p. 27. Accordingto Thonpson, the thrust of the article was

that Merritt was “inthe process of exacting financial revenge fromMs.
Thonpson for the unfounded charges of sexual abuse.” Id.

The problemwith this argunent is that it focuses onthe manner
i n whi ch Thonpson' s statenents were republishedinthe News article, rather

t han t he manner i n whi ch Thonpson publ i shed her statenents to Mcd el | an.
The gi st of the publicationwas t hat Merritt sexual | y abused Kaitl en. Whet her

that is alsotrue of MO ell an' s repudicationi s i rrel evant to t he questi on of

Thonpson's cul pability.?

S’However, the extent to which the accusation was tenpered or
neutralized by McClellanin her articleis relevant tothe question of

damages. Seeinfran. 42 and acconpanyi ng text.
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By inaccurately characterizing the conclusion reached by
Protective Services, Thonpson substanti al |y overstated the strength of her
case against Merritt. Because she was at | east negligent in | eading
McCl el lan to believe that the authorities had substanti ated sexual abuse,
Thonpson's conduct was cul pable for purposes of Mch. Conp. Laws
8600. 2911(7) .

4. Special Harm

Under M chigan | aw, sexual contact with a person under 13 years
of ageis afelony. SeM ch. Conp. Laws 8750. 520c. Because Thonpsonin
ef fect accused Merritt of coonmtting that crinme, the accusation constituted
def amation pae Seelonesv.Shadfer,122 M ch. App. 301, 304, 332 N W2d 423 (1982)
(“Fal se accusation of a crinme is slander per se.”); Mch. Conp. Laws
8600.2911(1). Accordingly, Merritt didnot needto prove “special harnf in

order to establish a cause of action. SeeRouchl,427 M ch. at 173-74

(Def amat i on persemeans that the defamatory statenment is “actionab[le] . . .
irrespective of special harm” (citations omtted)).

[11. Damages

Damages t hat may be awarded i n a def amati on acti on i ncl ude t hose

whi ch are sonet i nes denom nat ed as “general ” and t hose whi ch are “speci al .”
Sxeg,Jasv.GengaMatorsCorp., 372 M ch. 542, 550, 127 N. W 2d 357 (1964). Al though

not usingthis termnology, Merritt arguedineffect that heisentitledto
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both forms of conpensation. 3®

Pecuni ary | osses are i ncluded within the concept of general
damages. SeeSas372 M ch. at 550; seealoD. Dobbs, Remedies§7. 2 (1973). Such
damages are al so desi gned to conpensate “for the affront tothe plaintiff's
dignity and t he enoti onal harni caused by t he defamati on. Idat 83.2. SeeSas
372 M ch. at 550; Clairv.BattleCreekJournalCo.168 M ch. 467, 473, 134 N. W 443

(1912) .

CGener al damages may be presuned i n cases which, |i ke this one,
i nvol ve def amati on pa2SeSas372 M ch. at 551-52; McCormckv.Hanwking169 M ch.
641, 650, 135 N W 1066 (1912); Cair,168 M ch. at 473. Buse=Dun& Braddredv.Greamos

Buildas472 U. S. 749, 763 (1985) (indicating that the presunption of danages
viol ates the First Anendnent if the defamatory statenent relates to a
“matter[] of public concern”). However, Merritt did not argue that he was
entitledto presuned danmages. To the contrary, he affirmatively stated t hat
it was his obligationto prove damages, seep. 3 of Plaintiff's Trial Brief,
and t he case was tri ed based on that prem se. Accordingly, Merritt's right
t o damages wi | | be assessed on t he basi s of t he evi dence adduced at tri al,

wi t hout the benefit of any presunption that he was harned by t he def amati on.

8Merritt all eged in paragraph V of his conpl ai nt that Thonpson was
“l'iabl e for punitive danages.” But he did not request suchrelief inthe

addamnumc| ause of t he conpl aint, nor did heraisetheissueinthejoint
final pre-trial order or at trial. | therefore assune that he abandoned
this request.
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SeelnreCampbell,58 B. R. 506, 507-08 (Bankr. E.D. M ch. 1986) (The court's

“functionis toevaluate thelegal argunents proposed by the parties, not
to make those argunents for them”).3°

A M chigan statute specifically provides that danmages for
enoti onal distress may be awarded i n a def amati on action. Subsection (2)(a)
of Mch. Conp. Laws 8600. 2911 states that, “[e]xcept as provided in
subdi vi si on (b) [which perm ts exenpl ary and puni ti ve danages under sone
ci rcunst ances], in actions based on |libel or slander the plaintiff is
entitled to recover . . . for the actual damages whi ch he or she has
suffered in respect to his or her . . . feelings.” By its terns, this

subsecti on woul d appear to apply to all defamation actions. But in a

39The principle that courts nust generally avoi d assunm ng t he rol e of
an advocate is not prem sed solely onthe notionthat thelitigants should
dotheir own work. Asthis caseillustrates, alitigant could be unduly
prejudi ced by judicial intervention. Had Merritt claimed aright to
presuned damages, t hen Thonpson may wel | have rai sed argunents i n response
t hat woul d not ot herw se have been rai sed. For exanpl e, Thonpson nmay have
argued that t he presunpti on was i nappropri ate because Merritt was in a
positionto denonstrate the extent of his damages wi th reasonabl e accur acy.

Seeg.,Careyv.Piphus435 U. S. 247, 262 (1978) (“The doctrine [of presuned damages]
has been defended on the grounds that

.. . [reputational] injuryis extrenely difficult toprove.”). O she may
have argued t hat a presunpti on of danages was unconstitutional because the
def amati on i nvol ved a public issue. SseDu&Braddreg472 U. S. at 763. Since
she did not have the occasion to nmake these (or any other) argunents
relative tothe question of presuned damages, it woul d be fundanental |y
unfair for netoraisethat i ssuesagoteafter the trial has concluded. Such
an approach would also not be conducive to thoroughly reasoned
deci si onnmaki ng. Cf.Ladnerv.UnitedSates358 U. S. 169, 173 (1958) (where the Court
decl i ned to consi der an “i nportant and conpl ex” i ssue, notingthat “there
was only neager argunent of the question” and indicatingthat it wouldtake
up the question “in another case. . . [whenit] is adequately briefed and
argued”) .
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remar kabl e di spl ay of draftsmanshi p, an apparent exceptiontothisruleis
created by subsection (7) of the sane statute, which states that a private

plaintiff's “[r]ecovery [is] limtedto econom c damages i ncl udi ng att or ney
fees.” Mch. Conp. Laws 8600. 2911(7). | nGlazerv.L.amkin,201 M ch. App. 432,

437, _ N.wW2d __ (1993), the court purported to reconcile these
conflicting provisions by interpreting subsection (7) as precluding private
plaintiffs fromrecoveringfor “injuriestofeelings” absent a show ng of
actual malice.

Those danages whi ch are denom nated as “econom c” are wel |

under st ood as excl udi ng damages for enoti onal distress, as such. Seeeg.,
Vedenakv.Snth414 M ch. 567, 573-74, 327 N. W 2d 261 (1982); D. Dobbs, 2 Lawof
Remedies87. 2(11) (2d ed. 1993). Thus while Glazer'si nterpretation of

8600. 2911(7) was ar guabl y dictcum* t he court was correct i n assum ng t hat

“damages to reputation or feelings” are not withinthe scope of econom ¢

40The i ssue i n Glazerwas whet her the trial court had properly granted
summary di sposition for the def endant based onthe plaintiffs' “fail[ure]
to showthat there was a genui ne i ssue wi th respect to whet her they suffered
econom c damage as aresult of defendant's all eged sl ander.” 201 M ch. App.
at 437. The court determ ned that it was i nproperly granted “because
plaintiffs would be entitledto actual danmages for hurt feelings under
[ M ch. Conp. Laws 8600.2911]2(a) if they coul d showactual malice.” Id. It
neverthel ess affirnmed the | ower court's deci sion on the nore fundanent al
ground that the plaintiffs failedto establish “a genuineissue of nateri al
fact that defendant nmade statenments sl anderingor libellingplaintiffs.”
Id.at 438.
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damages, as that termis used in 8600.2911(7). 201 Mch. App. at 437.4
Accordingly, Merritt has noright torecover danages for enoti onal distress.

However, Merritt does have a right to rei nbursenent to t he extent
he can prove that t he News i ntervi ewcaused hi meconom c harm Seeid. Inthis

regard, Merritt cl ai med to have i ncurred out - of - pocket expenses and | oss of
i ncone as aresult of the subsequent article. Thonpson argued i n response
t hat no such damages shoul d be awar ded because the article blunted the
defamat ory i npact of her allegation.

It istruethat McClellan substantially softened the bl ow of
Thonpson' s accusation. The article nmentionedthe fact that “[n]o cri m nal
charges were ever filed against Merritt relatingto any all eged abuse, and
DSS [t he M chi gan Departnent of Social Services] has not triedto suspend
his visitationrights.” Exhibit 2. Merritt's point of viewwas al so
presented. The article quoted himas sayingthat Merritt's wi fe and her

children had “gone through aliving hell with [Thonpson's] allegations,” id,

and noted that “Merritt fileda $1-mllion slander and |ibel | ansuit agai nst

“IMore problematic is the court's determ nation that, despite
8600. 2911(7), aprivateplaintiff “isentitledto. . . actual damges to
reputation or feelings” pursuant to 8600.2911(2)(a) if he “proves act ual
malice.” 201 Mch. App. at 437. Thi s concl usi on seens | ogi cal, since even
a public figure--whose privacy and dignitary rights are | ess protected from
def amat ory speech than are those of a private figure--nmay recover such
damages i f actual maliceis shown. Unfortunately, however, the text of
8600. 2911(7) gives no clue that the danage linm tation applies only to cases
i nvol vi ng negl i gence.

I n any event, this aspect of the Glazerdeci sion is of no avail to
Merritt because he did not prove t hat Thonpson was guilty of actual nalice.
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Thonpson” because of the accusati ons of abuse. Id. Perhaps nost i nportant

interns of dilutingthe “sting” of Thonpson's charge, the articl e asserted

t hat
[ e] xperts say the dispute [between Merritt and
Thonpson] reflects atroubling trendin child custody
di sagreenents. “Sexual abuse charges i n custody cases
are becom ng quite comon, ” sai d st at e Depart nent of
Soci al Servi ces spokesman Chuck Pellar. OF 50,000
potenti al abuse and negl ect referrals DSSrecei ved
| ast year, Pellar said, 31 percent were substanti at ed
by social services . . . . “[CO ver 90 percent of
[ charges of chil d sexual abuse made by wonen agai nst
men] turnout tobetotally false.” [Quoting Zi ad A

Fadel , described in the article as “a Southfield
| awyer who specializes in such cases”]

Based on t hese consi derations, andin particular the statistics
citedinthe passage quot ed above, the average reader m ght well infer from
the articlethat thereis adistinct possibility--if not alikelihood--that
Thonpson was fal sely accusing Merritt. But that isas far asthe article
went: whileit alertedthe reader tothe fact that charges of abuse are
sonetinmes fabricated, the article didnot contend or purport to denonstrate
t hat Thompson' s char ges wer e bogus. Because the articl e was essentially
agnostic as to which of the parties was telling the truth, it would be
entirely reasonabl e for a personto entertain serious doubts about Merritt
after having read it. Thus while the article deflected nuch of the

potential for injury inherent i n Thonpson's statenentsto MQellan, it did
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not entirely do so.#

The testinony of Merritt, Kizer, McClellan and the clinical
psychol ogi st Merritt consulted, Dr. Rudol f Bachmann, nake it cl ear that the
News article caused Merritt consi derabl e enotional distress. After the
article was published, Merritt paid Dr. Bachmann a total of $1, 050 for 15
counsel i ng sessi ons. Because it was bot h reasonabl e and f or eseeabl e t hat
Merritt woul d seek this kind of professional assistanceinaneffort to cope
with the equally foreseeabl e negative publicity resulting fromthe
interview, | findthat Merritt isentitledtorecover these expenditures

fromThonmpsonin full. SeeD. Dobbs, 2 LanmofRemedies87.2(2) (“The plaintiff is

ordinarily entitledtorecover danages for all the harnful consequences
reasonably to be antici pated fromthe publication. This includes harm

caused when the initial audi ence republishes the defamationto others, so

| ong as republicationis reasonably foreseeable.” (citations omtted)); see

alsoidat 87.2(11) (econom c damages i n a defamati on case i ncl ude “nedi cal

expenses reasonabl y i ncurred when nental distress or physical ill-healthis
a proximate result of the defamation” (citation omtted)).

The onl y evi dence of | ost i ncone, however, consi sted of vague and
conclusory testinmony fromMerritt and Kizer. Merritt stated that his

practi ce had been show ng st eady econom c i nprovenent fromits inceptionin

“Thonpson i s neverthel ess fortunate that the articl e was bal anced and
general |y synpat hetic to men accused of child abuse. Had t hat not been t he
case, the negative econonic i npact of the article wouldlikely have been
much greater.
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| ate 1989 up unti|l publication of the News article, and that this rate of
i nprovenent was negatively affected by thearticle. Merritt's nom nal
enpl oyer, Kizer, testified that he was troubl ed by Merritt's | ack of
earni ngs growth, a phenonenon which he attributed to the article.

The foregoing testinony conprises two rel ated but distinct
assertions, each of whichis essential toMerritt's claimfor |ost i ncone:
(1) that Merritt's lawpractice fared | ess well econom cal | y t han expect ed
inthetinme periodfollow ng publicationof the News article, and (2) that
this msfortune was caused by the article.

It woul d not be particularly difficult to provide docunentation
supporting the first assertion. Incone figures for Merritt's practice--
whi ch Ki zer sai d were mai ntai ned--for the periodfromlate 1989 to March 25,
1991 (when the articl e was publ i shed) coul d be conpared to t hose for the
period fromMarch 25, 1991 t hr ough t he end of June, 1992 (shortly before
thismatter was tried). Alternatively, records coul d be produced show ng
that the rate of growth--in terns of newclients or new busi ness from
established clients--had | evel ed off or declined foll ow ng publication of
the article. Perhaps another approach would be to conpare Merritt's
financial figures for the post-article periodtothose projectedfor a
simlarly situated practitioner based on | ocal or state-w de surveys.

Since Merritt did not produce any such records or otherw se
explainhis failuretodoso, | assune that the hard data do not showt hat

his lawpractice was | ess successful than antici pated fol |l owi ng publi cation
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of the News article.® Seeg,NLRBv.AdvanceTrangortationCo, 965 F. 2d 186, 195 (7th Gr.

1992). Because this negative inference nore than rebuts the m ni mal
evidentiary val ue of Merritt's self-servingtestinony and that of his friend
Kizer, Merritt failedto prove that he experienced post-article financi al
harm He therefore is not entitled to damages for |ost incone. 4

CONCLUSI ON

Because Thonpson honestly suspected that Merritt was sexual ly
abusi ng Kaitl en, she had j ust cause or excuse t o communi cate her concernto
the appropriate authorities. She therefore didnot act maliciously in doing
Sso.

There was no just cause or excuse, however, for Thonmpson's
deci sionto air her suspicionof abusetoareporter for the Detroit News.
Thi s action caused damage to Merritt in the total anount of $1, 050, an
i ndebt edness whi ch i s except ed fromdi scharge by 8523(a) (6). An appropriate

j udgnment shall enter.

43Ki zer testified that in 1991, Merritt had gross revenues in the
vicinity of $40,000. But that figure does not differentiate between pre-
and post-articleinconme, nor did Merritt assert--Ilet al one show-that these
revenues were | ess than t hey shoul d have been. The testinony is therefore
meani ngl ess.

“Consistent withthis conclusion, it seens that Merritt hinsel f all
but conceded that the article' s econom c consequences were m nor. On page
4 of his trial brief, Merritt contended “that he has sustai ned act ual
econoni ¢ danmages, but that t hese danages are far outwei ghed by t he danage
to his feelings.”
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Dat ed: Decenmber 14, 1993.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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